






highly 
attor. 
being 
tysev- 
Nich- 
Story, 
umber 
ve re- 
n, and 
des at 
court, 
he fol- 
in the 
duous 
lence, 
in the 
ctice, 
JUN 
O may 
rtiser 
Idress 
us P 
mmis 
yston, 
eposi- 
com 


| Et. 


ice of 
ity in 
ition, 
Esq., 
id II. 
Imes. 
New 
lary- 


| the 
and 





LAW REPORTER. 


JULY, 1840, No. 3. 














Vol. 3.]| 











LADY LYTTON BULWER’S PROCESS. 


Sizth Chamber of the Police Correctional Tribunal, Paris, March 
27, 1840. 


| The difficulties between Sir Edward Lytton Bulwer and his wife have long been a 
se of public notoriety on both sides of the Atlantic. As it usually happens in 
such cases, these difficulties have at length found their way into the tribunals of 
justice, and are paraded before the world in a somewhat more authentic shape than 
heretofore. It would seem that Sir Edward and Lady Bulwer executed a mutual 
deed of separation, he to take charge of the children and she to receive a certain 
allowance: He remains in England while she takes up her residence in Paris. Of 
a sudden she finds herself attacked in the Parisian newspapers; and, as it is said, an 
attempt, partially successful, is made to obtain ber private papers from her private 
residence surreptitiously ; and another, as she alleges, to suborn and bribe testimon 
against her. The other facts in relation to this matter Pe | appear in the fol 
; lowing report, which we publish at length, as coming within the legitimate province 
* of the Law Reporter. It will be found to embrace an interesting question in 
relation to the right of an English wife to commence a suit in a foreign country 
without her husband's consent. It is also interesting as conveying some information 
in relation to the forms of proceedings in the French tribunals, and as giving some 
idea of the animated character of French trials and reports. } 





















Tue double actions brought by Lady Lytton Bulwer against 
Messrs Lawson and Thackeray, and by M. Charles Ledru, the coun- 
sel, against Thackeray alone, came on for rehearing this day in the 
sixth chamber of the police correctional tribunal. The process of 
Lady Bulwer against M. Lawson, an attorney practising in Paris, and 
M. Thackeray, his clerk, is for subornation and bribery of witness- 
es, and for fraudulently penetrating into her domicile to purloin her pa- 
pers, as also for libel on the part of Thackeray. The action of M. 
Charles Ledru against the clerk, is also for libel in the same letter 
published in the Gazette des ‘Tribunaux. It may be remembered 
that the case was adjourned last Friday, to enable M. Odillon Barrot to 
receive instructions from Sir Edward Lytton Bulwer, who is now in 
Paris. This may be truly enrolled amongst the causes celebres, for 
rarely has a case excited deeper and more general interest. Consid- 


erable curiosity was raised, inasmuch as (by order of the judges) Lady 
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Bulwer was placed in the distressing situation of having to appear in 
court. Long before the proceedings commenced, every corner of 
the court was occupied, and at length even the bar assigned to coun- 
sel was filled with anxious spectators. Amidst this dense mass were 
most elegantly dressed ladies, the elite of English and French fashion- 
able society. ‘The president (M. Pinondel) and other magistrates, 

took their seats at 11 o’clock, and about half past eleven o’clock Lady 
Bulwer’s cause was called on. The counsel for her ladyship were 
the celebrated royalist deputy, MM. Berryer, Morrisot, Chaix de 
V Estange, and Charles Ledru. MM. Blanchet appeared for Lawson 
and Thackeray, and .W. Odillon Barrot, the leader of the left, or 
radical chief of the chamber of deputies. The appearance of MV. 
Berryer was looked for with interest, from his late magnificent speech 
in the chamber on Wednesday last, and his forensic display was an- 
ticipated with equal curiosity. He has a very commanding figure, 
with a remarkably fine head, searching and expressive eyes, and his 
action distinguished by his ease and grace, and his voice rich, round 
and melodious. .M. Odillon Barrot is a stern looking man, with a 
conventicle tone of voice. Perhaps this may be one reason why he 
is termed the chief of the puritans (radicals.) The composition of 
the court is curious. The bench has seven chairs and desks, five of 
which were occupied by the judges, and looking at them to the right 
is the box appropriated to the king’s procureur, or public prosecutor. 

Immediately opposite M. Ternaux (the substitute for the king’s advo- 
cate) is the prisoners’ bar, below which the defendants, Messrs Law- 
son and Thackeray, were placed. Under the judges is the clerk of the 
court, and immediately in front is the space assigned to the counsel, 
behind whom was a small enclosure for the fair and beautiful, and 
the rear was braught up by a dense mass of eager listeners, whose 
disposition to applaud was checked by the criers of the court. The 
case was a melancholy one—the exposure to the world of one of its 
severest miseries and heaviest inflictions. The proceedings were 
nevertheless unavoidable, for even a separated wife must not be sus- 
pected ; and if she bas suffered wrong by a system of espionage, and 
the sanctity of her.dwelling has been violated, she is bound to seek 
for protection and redress, however painful to her feelings, from the 
hands of justice. 

M. Blanchet opened the case by stating, that Messrs Lawson and 
Thackeray bad, from the following circumstances, been obliged to call 
upon Sir Edward L. Bulwer to become a party in the cause. M. 
Lawson is the representative in France of Sir Edward Lytton Bul- 
wer, in making certain inquiries as to Lady Bulwer, his wife, from 
whom he is separated. M. Lawson accepted this delicate mission, 
and in the course of its fulfilment the circumstances arose upon which 
this process is fobnded. {f Messrs Lawson and ‘Thackeray had con- 
sulted only their own interests they would have allowed Lady Bulwer and 
her advisers to expose the facts which they now wished to reveal ; 
but they did not think it right to afford her an opportunity of pursuing 
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the system of defaming her busband she had hitherto followed. They 
did not think it right to permit her to transfer to France a discussion 
which ought only to take place before the tribunals of England. They 
had, therefore, stopped the defamation upon which she wished to en- 
ter. They were unwilling that Lady Bulwer, by accusing them of 
violation of domicile, subornation of witnesses, and other crimes 
within the jurisdiction of the court of assizes, should come into this 
court and proclaim facts which ought to remain private. ‘Therefore 
under a moral responsibility to the public, and to the magistracy which 
would appreciate their conduct and character, they had announced to 
Sir E. L. Bulwer the proceedings commenced against them, and call- 
ed upon him to intervene. Sir E. L. Bulwer answered this call. 
He was here, and would make his appearance if the court thought 
it necessary. M. Odillon Barrot would address the court on his be- 
half, and lay before it the grounds on which he would require that the 
complaints of Lady Bulwer might not be received. 

M. Berryer—I do not think it will be requisite to wait for the 
presence of Sir E. L. Bulwer or his counsel, to go on with the trial. 
It is singular that in an action before the tribunal of correctional police, 
the parties should seek protection against av accusation which affects 
them personally, and them only. Damages and indemnities may be 
due from Sir Edward Lytton Bulwer to two men whom he has set in 
action in the city of Paris, and to whom he has given the latitude of 
violating the laws of the kingdom; but if our complaint is well found, 
if an offence has been committed by the accused, how can it be per- 
mitted them to reply that another has authorized them to thus violate 
the laws of France? The only point of inquiry is, whether or not the 
offence has been committed. If it has,,Messrs Lawson and Thack- 
eray are personally the offenders, and liable to the justice of, the 
country. 

M. Blanchet—There is no question about an action for indemnity. 
The only point is the intervention of a husband, in a complaint brought 
by his wife, without his authorization. There is no question about 
responsibility for an offence committed in France; our only inquiry is 
as to the right of a husband to interpose in order to defend his own 
interests. 

M. Odillon Barrot, who was retained for Sir E. L. Bulwer, not 
having arrived, M. Blanchet said he would proceed in behalf of his 
clients, Messrs Lawson and Thackeray, if the court would permit 
him; but he thought it would be better that MM. Odillon Barrot should 
first be heard. 

M. Berryer admitted that the denunciation of the process to the 
husband made him a party in the suit; but this was intolerable in a 
matter before the tribunal of correctional police. He could not con- 
ceive how M. Blanchet could show so much anxiety in calling for- 
ward Sir E. L. Bulwer, to whom alone it belonged to decide whether 
he would interfere or not. The action of the husband, he urged, ought 
to be spontaneous. 
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M. Odillon Barrot came into court and took his seat. 

Tue PResipent having observed that the defendants were present, 
asked whether the parte civile, the complainant, was in court. 

M. Charles Ledru answered that M. Fagneiz appeared for that 
party. 

Lady Bulwer’s name was then called out, and she entered the court, 
accompanied by Mrs Trollope. Her Ladyship’s appearance created 
some sensation, and evident marks of sympathy were evinced for her 
excessive agitation. The French criticisms were that she was a belle 
dame and quite an élegante. Two chairs were placed between the 
box of the king’s advocate, for Lady Bulwer and Mrs Trollope. To 
the customary questions as to name, residence, &c. of the president, 
she replied in French, that her ordinary residence was in England, that 
she was now living at No. 30 Bis, Rue de Rivoli, and that she was of 
no profession. JI am ashamed to say that French politeness is es- 
chewed in legal forms, and she was asked that most delicate of all 
questions put to a lady—her age? I think she said 35. 

M. Odillon Barrot—Sir Edward L. Bulwer was informed by the 
correspondence of his friends and the journals, that Lady Bulwer was 
engaged in a prosecution of correctional police, the evident object of 
which was public scandal. He is now called upon to explain himself 
as to the authority which he intends to give or to refuse to this prose- 
cution. In order to give the tribunal a correct knowledge of the mo- 
tive which has induced my client to refuse his authority, 1 cannot 
do better than read the letter which he did me the honor to write 
me : 

“T have to ask at your hands the support of your oratory (parole) and of 
your character, in a distressing circumstance which concerns me. An action 
has been brought before the French tribunals against Mr Lawson, my agent, 
by Lady Bulwer. I have informed myself of the facts which serve as a 
pretext to this process, and I feel persuaded that they have been got up (ar- 
rangés) with the sole purpose of provoking scandal and to prejudge the wrongs 
(griefs) of which I have myself to complain at the hands of Lady Bulwer, as a 
husband and a father. [| must now put in my interdiction against my wife 
bringing such an action before a foreign tribnnal. 

“In all countries the married woman, even if separated from her husband by 
legal means, cannot bring any action without his legal consent, or that of the 
law. The English courts of justice will appear to you as to me, more capable 
of appreciating and judging the discussions, (débats), the publicity of which 
is provoked, and which interest the honor of a whole family, as well as the 
future welfare of my children. 

“I have the honor, &c., 
“KE. L. Butwer.” 


Sir Edward Bulwer, continued M. Odillon Barro’, is now in Paris, 
at the disposal ef the tribunal, and ready verbally to repeat his refusal. 
The refusal is formal, and we have only to discuss a question of law, 
which is at the same time one of public decorum. It remains to be 
decided, whether a married woman can appear in a court of justice 
without the authority of her husband, or the public prosecutors, and 
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merely because she has put her foot upon a foreign soil, throw aside 
all respect for herself and for his authority. Let it not be said that 
Lady Bulwer is a foreigner, and that she is therefore entitled to avail 
herself of the laws of France. The question is one of personal law, 
and she is under the laws of her country. It is a strange mistake to 
suppose that the laws of England sanction what those of France re- 
fuse. ‘They are as positive in all that regards public decorum as our 
own; and it is not true that in England a married woman can plead 
without the authority of her husband ; and Lady Bulwer, yielding to a 
sentiment of decorum which I honor, has refused to appear in court 
before a public assembly, thus admitting in spite of herself, the irregu- 
larity and illegality of the prosecution. I now produce to the tribunal 
a declaration signed by two jurisconsults performing high functions 
in England, which must, I think, be conclusive. 

[Here the learned counsel read a paper signed by the attorney and 
solicitor generals, to the effect, that according to English law, a mar- 
ried woman cannot sue or prosecute without the consent of ber hus- 
band. | 

It is no more permitted in England than in France, to a husband 
to abuse the right which he possesses. ‘The English jurisprudence, 
like that of France, has provided a remedy in cases where the hus- 
band should attempt to prevent the exercise of a legitimate right. In 
such cases the tribunal comes to the assistance of the wife, and sub- 
stitutes its authority for that of the husband ; but this cannot be done 
until the husband has been first called upon, according to the forms of 
law, to give his consent, and has refused to do so. Had this been 
done by Lady Bulwer in the present case, and authority had been de- 
nied to her, she could have made application to the president of the 
tribunal, who would have,heard the parties, and decided as to whether 
a prosecution should be instituted. The investigation would have ta- 
ken place in the council chamber, and not in presence of a public as- 
sembly, which is not the place for a husband to reveal his domestic 
feelings, and state the causes which induce him to become a party to 
a prosecution of this nature. Such is the course prescribed by the 
laws of France, and such is the course which Lady Bulwer ought 
to have adopted. But Lady Bulwer, acting under the influence of 
imprudent counsel, has taken a different course. Acting as if she 
were an unmarried woman, and, as if the mere fact of being in France 
absolved her from all duties of the marriage state, she has commenced 
a prosecution in her own name for a pretended outrage. A great and 
important lesson must now be given. The principle which protects 
the wife against herself must be established. The law which has giv- 
en to her a legal guardian must be respected. It must not be said, 
that because a female is a foreigner, she can absolve herself from her 
duties to her husband. Of the motives which have induced Sir E. L. 
Bulwer to refuse his consent, I can only say, that if Lady Bulwer 
should call upon him in a legal form, be will not be embarrassed at 
confiding them to the bosom of the tribunal. 
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M. Berryer—lI do not comprehend the language which has just been 
uttered as to the circumstances of the case, and [ still less understand 
the appearance of Sir E. L. Bulwer: I do not understand how a 
member of the British parliament can come forward with a doctrine so 
contrary to the common law of England. It has been said that Lady 
Bulwer aimed at public scandal, and that it was necessary to prevent 
a bold and rash woman from revealing the secrets of the domestic life 
of Sir Edward Bulwer and herself before an audience of foreigners. 
There was no such danger to be feared. Sir Edward Bulwer had no 
reason to fear that his wife would violate public decorum. Lady 
Bulwer complains that her dwelling has been violated, and that her 
name has been outraged in a public journal. This is her complaint. 
There is no scandal in this. She has demanded reparation for the out- 
rage upon her name under a sense of the respect due to her honor, and 
even to that of her husband. Yet that husband, who had consented 
to and authorized the residence of his wife under the protection of the 
laws of France, where she resides in honor, when he heard that she had 
been exposed to insult and outrage, and demanded reparation, has has- 
tened to snatch from her the means of obtaining it. Is this the protection 
due to a wife? Is this the way of showing regard for public decorum? 
But this is not all. We complain of two offences against Lady Bul- 
wer; and, by unguarded admission, the offenders have denounced the 
husband as the instigator. I was astonished that the husband should 
have denied to his wife the means of obtaining reparation for an of- 
fence of which she has been the victim; but | am now more aston- 
ished that it should be said in the name of Messrs Lawson and Thack- 
eray that they acted up to the offence itself by the order of the hus- 
band. 

Let us now examine the law of the case. ‘The wife, in England, has 
always the right of complaining, and is supposed to have the authority of 
the husband. In England there is never any judicial authorization in 
the absence of that of the husband. As all that can be demanded is not 
to be made responsible for the consequences of the suit, it is suffi- 
cient for the attorney of the wife to declare himself responsible to en- 
able her to carry on the proceedings. This is the law as laid down 
by the authorities, and stated by Blackstone. This was once the case 
in France, and the law of England is but the old French law. After 
the Norman conquest the common law of the Saxons and the Norman 
law became the common law of England. By art. 543 of the Nor- 
man law, the wife had power to plead in her own name, without the 
authority of her husband, for offences against her person, provided 
they were atrocious; and this has been the law in England for centu- 
ries. Is the offence now charged upon the defendants atrocious 
within the meaning of the law? Is not the violation of the dwelling 
an act of atrocity? If, then, the wife be denied the protection and 
authority of her husband, will she not find protection from you when 
she demands reparation for the outrage of which she has been the vic- 
tim? Independently of the strict law of the case, we must look at the 
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circumstances. I do not pretend to enter into the domestic dissen- 





d & tions of man and wile, but we must not lose sight of the important fact 

7” i that there has been in this case an act of separation. ’ ' 

- e (Here the learned counsel read the deed of separation between Sir 

ly i Edward and Lady Bulwer, and contended that from its character, it 

nt a gave the wife the power of sueing in her own name before the tri- 

fe bunal. } ; (| 

y : But is not the nature of the cause itself such as to render the au- ; 

- _ thority of the husband unnecessary? Is it not a case independent of | 

ly ' English and Norman law, and of the deed of separation, which takes 4 

er Lady Bulwer out of the authority, command, and control of her hus- 

t. band? You have before the tribunal a woman and a foreigner. He 

t- : There may be many foreigners whose wives may come to reside in | 

id _ France under the obligation of respecting the police laws of the coun- i 

ad ___ try, but who are also entitled to their protection. Ina case of injury 

“ : and for the reparation of their honor, must it be necessary to go to 

d _ the heart of India, perhaps, to obtain the authorization of a husband ? 

ma No, a thousand times, no! (Sensation.) The foreign female, living 

< honorably in France with the consent of her husband, and who has to 

? complain of an offence against her person—who has been insulted, 

l- _ menaced, and attacked, must surely be entitled to the protection of 

“ the laws of the country iu which she has fixed her residence. In | 

id _ eases of this nature the authority of a husband cannot be requisite. f 

f. _ Lady Bulwer is morally and honorably entitled to demand reparation is 

. for the violation of her dwelling and the outrage upon her name. | 

_ cannot comprehend, unless it be by the strange avowal made by 

* the counsel for Messrs Lawson and Thackeray, how a husband could dn 
cross the seas to come before us and say, I will not permit my wife vk 

Li. ' to demand reparation for the outrage which she has received. I will a 

of | say to this gentleman, you have no more control—you have renounced 

be _ it by your deed of separation, and in your own country you would be 

yt _ compelled to fulfil your engagements. If it were in England, I would 

’ ___ say to the tribunal, in the name of the queen of the three kingdoms, 

" _ I plead for a woman, whose husband has refused to her his authority 

. to demand justice, and I would ask for that woman the reparation " 

. which the law was bound to grant her. In England the personal suit : 

» would be received with the guaranty of the attorney, if there were a ls 

" question as to the responsibility of the husband. ‘This ts the law of t 

a the case—what is its morality? It is said that we seek for scandal. ¥ 

. _ Scandal, indeed! the scandal! is in the offence, not in the complaints ; 2 

d __ the scandal is in the protection which is given to the guilty. i 

‘. 4 M. Berryer’s speech produced a great impression. _ 

i M. Odillon Barrot—Gentlemen, you have seen with what impa- 

: tience Lady Bulwer has rushed into a career which she found opened 

4 to her. ‘The only question was a discussion upon a general public 

. law, and yet you are told about private facts, and a violation of domi- 

z cile. ‘a 

» M. Berryer, interrupting, observed that these were the sole objects t 


of the complaint. 
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M. Odillon Barrot—These are the merits of the case ; we have 
not come to them yet; but if we do come to them, you wil! find the 
pretended violations will assume a different character. For the man- 
ner in which the husband exercises his rights I am responsible to him 
and to justice. His refusal shall be justified to the court. If the 
client of the honorable advocate you have just heard had been less im- 
patient, and, conforming to the laws of her country, had come with 
her husband before the magistrates, it would have been easily ascer- 
tained whether there was anything serious in the complaint ;_ but if all 
the public papers have anticipated this cruel trial, making an accusa- 
tion against one who bears an honored name, your complaint is 
thereby proclaimed not to be serious ; in reality, it is only an appeal 
to the public, and announces a desire to make a French tribunal the 
arena of scandal, while the parties themselves, in conscience, know 
that it cannot come to any decision. These avowals are to be found 
in all the public papers of the country, and can you question whether 
Sir Edward Bulwer, who is the guardian of the honor and welfare of 
his children, should come forward and perform a sacred duty ? The 
question of right alone remains to be discussed. What strange author- 
ities have been quoted to prove, by the common law, that a woman 
can dispense with the authority of her husband, and drag him before 
the tribunals without even giving him notice. Call you this common 
law? Such law never existed in any country where the slightest re- 
gard to public decency, and the reciprocal duties of husband and wife 
are respected. Even under the Roman Jaw a woman could not plead 
without having the authority of her father or her husband. By our 
customary law the authority of the husband was carried to an extent 
which we now consider extreme in France—the common law makes 
the wife subordinate to her husband, and she is considered as under 
his guardianship ; this is our law, and not that licentious freedom which 
you wish to introduce. You have cited authorities, and among them 
an action against the Court Journal, in which Lady Bulwer, as you 
stated, appeared alone and obtained a judgment. ‘This, however, was 
not so. The fact was that Lady Bulwer was specially authorised by 
her husband, and the counsel or solicitor of Lady Bulwer expressly 
declared this. Thus the example quoted is the strongest evidence 
that the common law of England coincides with that of all other civil- 
ized countries, and that a wife in England cannot make an appeal to 
justice without the express authority of her husband. But is the argu- 
ment drawn from the separation serious ? and how can a voluntary 
separation be adduced as a valid argument before a tribunal which ac- 
knowledges only the action of the law ? The English law, like that o! 
France, recognises only two situations, marriage or divorce. There 
is no intermediate situation. ‘The necessities of society, the exigen- 
cies of private life, may warrant separation, but the law will not permit 
that any deed of this kind shall violate the obligations of the marriage 
state. By a legal fiction a trustee is appointed, towards whom the 
husband contracts certain obligations, but the rights of the husband 
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and wife, the marital authority, and all that attaches to social law, are 
respected. A private act cannot overthrow the marital authority. 
The English law is not less prudent in this respect than that of France. 
It will not permit that authority to be destroyed which has beeu con- 
ferred upon the husband as regards the tribunals. ‘The question be- 
fore the court is one of public morality—of public right. We ask of 
you, in the name of that right, in the name of that morality, of you 
who consider marriage to be the most holy of all ties, not to declare 
that an English woman may, by the mere fact of a residence in France, 
get rid of all the duties and all the obligations which she owes to her 
husband, and perform the most important acis of life without the au- 
thority of her husband or the authority of justice. 

M. Berryer—I will not reply to what has been said, of a desire to 
produce scandal. I have already sufficiently explained myself on this 
subject. Neither will I reply to the singular reproach that has been 
made to us, of not baving brought our complaint under the notice of an 
English tribunal. Is it to be said that for a violation of domicile in 
Paris, and a libel in the same capital, we are to plead before the Eng- 
lish tribunals ? I do not comprehend this invitation. 

M. Odillon Barrot—We understand you perfectly. 

M. Berryer—If I understand you, it is because you compel me 
to penetrate your thoughts ; but you are far from comprehending mine, 
and still further, I think, from what [ expect from the tribunal. 
When we claim the intervention of French justice, we rely with con- 
fidence that Freuch justice will make itself respected. _ If Lady Bul- 
wer or her counsel were to fall into divagations in the explanation of 
facts of which French judges ought not to have cognizance, they 
would impose silence upon us. Do not, therefore, be alarmed ; noth- 
ing will be saiq beyond the facts of the cause with which the judges 
ought to be well acquainted, and of the offence imputed to Messrs 
Lawson and Thackeray. Do not, therefore, send my client before 
English judges to obtain reparation for the wrong which she has suf- 
fered in Paris, and which they cannot appreciate. You should rather 
assist in redressing that wrong, than in interdicting an action which I 
can elsewhere exercise without your concurrence. 

[The learned counsel here cited a case in which it was decided 
that a married woman could sue independently of the authority of her 
husband, and then, addressing himself to the tribunal, said |—I have 
explained the nature of the facts, and the necessity of granting protec- 
tion to Lady Bulwer, who now resides in France. I maintain that 
our complaint against Messrs Lawson and Thackeray ought to be re- 
ceived, notwithstanding the intervention of Sir Edward Bulwer. 

M. Ternauz, substitute of the Procureur-du-Roi—The affair be- 
fore the tribunal may be brought within very simple limits ; you have 
not to appreciate the facts connected with the complaint of Lady Bul- 
wer, you are simply called upon to decide a question of law. Lady 
Bulwer has cited before you Messrs Lawson and Thackeray on three 
different charges. She accuses them, first, with having invaded ner 
12 
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dwelling ; secondly, with having attempted fraudulently to carry of 
her papers ; thirdly, with having attempted to suborn evidence. You 
will, at a later period, have to inquire into this last charge, if this fact, 
which is of a nature, if established, to bring heavy penalties upon its 
authors, be within your competence. You will also have to decide 
whether the two first charges, which are within the jurisdiction of the 
correctional police, are to be visited with punishment. But, in the 
first instance, you have to decide on the objection raised by Messrs 
Lawson and Thackeray. Lady Bulwer is a married woman, and is 
acting without the concurrence of her husband. ‘The two defendants 
demand that she should have the authority of her husband in the pros- 
ecution. It has been urged that Sir E. Bulwer had given his powers 
to Messrs Lawson and Thackeray. ‘The tribunal will decide whether 
an offence has been committed ; but if it should be shown that 
offences have been committed in France, a power given in England 
could not cover them with impunity. ‘The authority would be null ; 
and in this respect the intervention of Sir &. Bulwer cannot be admitted. 
But, in another point of view, the intervention which is much more 
demanded is serious. It remains to be seen whether Lady Bulwer has 
proceeded without the authority of her husband ; and whether the lat- 
ter can interpose the refusal of his authorization. If the marital au- 
thority be a real right, it must be subject to the laws of France ;_ if it 
be a personal right, it must be judged according to English law. 
‘The authority of the husband has in all times been regarded as a personal 
right which regulates the state, and power of the parties ; itis indivisible, 
and not susceptible of veriation according to localities. The Roman law 
gave to females a greater degree of liberty than by common law ; it 
was necessary, therefore, in France, for Parliaments to decide as to 
the powers possessed by married females. ‘The law, as laid down by 
Parliaments, and all the authorities were unanimous in opinion, that 
the married woman possessed, under the written law, a greater freedom 
of action than was allowed her by common law, which was of a more 
restrictive character. The same principles were established by de- 
cree of the court of cassation in 1807, and from that period the court 
of cassation and the courts royales have persisted in this jurispru- 
dence. The right to be considered is, therefore, a personal right, 
and must be decided according to English law. But here a grave dif- 
ference of opinion arises between the defenders of the parties before you. 
If a parere, which has been given by an eminent English jurisconsult 
were exclusively to be considered, there would be an end to the ques- 
tion, for the wife would be in the same situation as regards the laws of 
both countries. On the part of Lady Bulwer, it is contended that the 
law has not been correctly laid down in the parere, and a portion of 
the English law is quoted, as also Act 543 of the common law of Nor- 
mandy, in support of this assertion. These authorities do not appear 
to me to destroy the authority of the parere. It has been stated that, 
in a prosecution in England against the Court Journal, Lady Bulwer 
had sued in her own name without the assistance of her husband, and 
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had obtained a verdict ; but it appears on the contrary, that she acted 
with his concurrence. If Lady Bulwer came before us, and said that 
her husband had refused his authority to her for the prosecution of a 
grave offence of which she had been the victim, and had opposed her 
by atrick of procedure at the threshhold of justice, then indeed I 
should comprehend the necessity of granting to her assistance ; but is 
that the position of Lady Bulwer? Is the course which she has 
taken the only one that was open to her? ‘There is another more 
simple and expeditious course, and | am astonished that Lady Bulwer 
has not adopted it. Lady Bulwer might have addressed herself to the 
public law officers, denouncing the offence, and, on their taking it up 
as a public prosecution, if on investigation it should have appeared that 
an offence against the laws had really been committed, she might have 
appeared in court and given evidence as a witness. By this simple 
course she was sure of obtaining justice. The learned gentleman con- 
cluded by stating that he considered the parere well founded, and that 
the objections to Lady Pulwer's prosecuting without the authority of 
her husband, ought to be admitted. 

M. Berryer—l beg to be allowed to reply a few words. 

Tue PrestpeEnt—If it be for a fact connected with the process, 
the tribunal will hear you. If otherwise, only the defendants are en- 
titled to be heard after the law officer of the crown. 

THE TRIBUNAL withdrew to deliberate at ten minutes of one 
o’clock, and groups were formed of the auditory, discussing the affair 
with a great deal of animation. At a quarter past two o’clock the 
court re-entered, and the president, amidst profound silence, read the 
following judgment : 

‘* Considering that the legal qualifications of persons are governed 
by the laws and customs of the country to which they belong, what- 
ever may be the place of residence ; 

‘* Considering that the law which makes the right of bringing actions 
is especially personal, inasmuch as in point of fact Lady Bulwer is an 
English woman, and reference therefore must be made to the laws of 
the country in order to know whether she can regularly proceed in a 
court of justice without the authorization of her husband ; 

‘* Considering that by the case and opinion (parere) dated the 21st in- 
stant, emanating from English lawyers, (magistrats,) it results that 
the married woman cannot sustain any process in her own name, with- 
out the authority of her husband, and if such an action is brought, the 
husband has the legal right to put a stop to such process, and that the 
law makes no distinction in cases of separations by mutual consent be- 
tween husband and wife ; 

*¢ Considering that from the above premises it results that Lady 
Bulwer ought to have provided herself with the authority of her hus- 
band, which she has not done, but, on the contrary, the husband has 
come forward to refuse his consent, for these reasons Sir E. L. Bul- 
wer is admitted as a party interposing ; 

**Deciding upon the plea of nonsuit (non recevoir,) the court declares 
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Lady Bulwer not receivable at the present moment in her action, un- 
less she appeals if she be so advised ; condemns her to pay the costs, 
and orders that the parere (case and opinion) above referred to should 
be enregistered at the same time as the present judgment.’’' 
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Circuit Court of the United States, Massachusetts, May Term, 1840, 
at Boston. 


Harrison, Apm’r. v. Urann, Copetanp anp Van Buskirk. 


The question of the jurisdiction of the United States courts can only apply as between 
the very parties, who, by a false allegation are brought within their jurisdiction. If, 
therefore, one of several defendants admits that his citizenship is rightly described, so 
as to found the jurisdiction of the court against him, the other defendants have no f 
right to interfere in the matter. 


Where a bill in equity was brought against several individuals, averring them all tebe — | 
citizens of Massachusetts, and two of the defendants put in a plea, averring that their 
co-defendant was not a citizen of Massachusetts ; it was held, that it was a personal 
privilege of the third defendant to contradict the averment in the bill in this respect, 
and thus oust the jurisdiction of the court, which he alone was competent to take for 
himself. 


The courts of the United States dispense with the joinder of parties, who, if they were 
made parties to the suit, would in consequence of their citizenship, oust the jurisdic. | 
diction of the court, if, without prejudice to their rights, the court can proceed to de- } 
cide the merits of the case between the other parties properly before it. 


Bitte in equity. The bill was brought by Harrison as administra- 
tor of Ellen Harrison, averring himself to be a citizen of Pennsylva- 
nia, against the defendants, averring them all to be citizens of Massa- 
chusetts, founded upon certain transactions, in which Van Buskirk ac- 
ted as trustee of Ellen Harrison with the other defendants, Urann and © 
Copeland, with the assent and knowledge of the plaintiff, her husband. | 
The particulars of the bill are unnecessary to be stated. Two of the 
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' The following is from Galignani of Saturday, March 28:—We learn that un- 
der the advice of Messrs Berryer, Marle, Chaix d’Estange and Charles Ledru, upon a 
consultation, Lady Bulwer has laid an appeal against the decision rendered yesterday 
by the Tribunal de Premiere Instance, in the process against Messrs Lawson and 
Thackeray. This cause will, we learn, be heard before the Court Royale in a few days 

We have received the following letter from M. Charles Ledru : P 

“ Mr Editor—I was much surprised at seeing in your paper of this morning that M. 
Blanchet, counsel for Messrs Lawson and Thackeray, in the process against them by 
Lady Bulwer, had said, in answer to a question from the president, that his client, M. 
Lawson, had laid a complaint against me before the counsel of the order of advocates, 
on the subject of a letter which T published in the Gazette des Tribunaux. I do no 
deny that M. Blanchet uttered these words, but I beg you will announce that neither 
my hon. brother, M. Chaix d’Estange nor myself heard them ; and that if I had heard 
them I should have immediatey given an answer suitable to the assertion. The time 
will come. Accept, &c. C. Leprv.” 
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defendants, Urann and Copeland, put in a plea, averring that their co- 
defendant, Van Buskirk, was at the time of filing the bill a citizen of 
Pennsylvania and not a citizen of Massachusetts. 

The plea was set down for argument and argued on the last day 
of the October Term, by Gray for the plaintiff, and by b. R. Curtis 
for the defendants. 

And now the opinion of the court was delivered by 

Story J. The sole question in this case is, whether the present plea 
can be supported, it being filed by Urann and Copeland alone, alleging 
that Van Buskirk is not a citizen of Massachusetts as averred in the bill, 
and is a citizen of Pennsylvania, Van Buskirk not joining in the plea, 
nor contesting his own citizenship as averred in the bill. Since the 
passage of the act of Congress, of the 27th of February, 1839, chap- 
ter 36, this is a question of far less importance than it formerly would 
have been ; since if Van Buskirk be a necessary and proper party to 
the bill, in the sense of a court of Equity, that act enables the court 
to dispense with his being made a party, and to proceed to decide up- 
on the merits between the parties before the court, as far as it may, 
without prejudice to the rights of other persons. 

Indeed, it has been for a long time the practice of the courts of the 
United States to dispense with the joinder of parties, who, if they 
were nade parties to the suit, would in consequence of their citizen- 
ship oust the jurisdiction of the court, if, without prejudice to their 
rights, the court could proceed to decide the merits of the case 
between the other parties properly before it.'’ The act enlarges the 
operation, and confirms the propriety of this practice. 

In the present case, it appears to me, that the plea cannot be main- 
tained. It is a personal privilege of Van Buskirk, and a personal ex- 
ception to the jurisdiction of the court, to contradict the averment in 
the bill, that he is a citizen of Massachusetts, which he alene is com- 
petent to take for himself. ‘The other defendants have no more right 
to plead, that he is not a citizen of Massachusetts than they would 
have to plead, that he was an infant ; or that another co-defendant was 
a feme covert, or under any other personal incapacity to be sued. The 
citizenship of a party to a bill in equity is strictly a matter in abate- 
ment of the suit; and in no degree touches the merits. That is clear 
from the decision of the supreme court in Livingston v. Story, (11 
Peters, 393,) where the court treated the plea, that the party was not 
a citizen of the state, as alleged in the bill, as a plea in abatement 
founded on the personal disability or personal character of the party, 
although in its effect it might go to the jurisdiction of the court. In 
short, it is a personal right and personal privilege of the party himself of 





'See West v. Randall, (2 Mason R. 181,190.) Wormley v. Wormley (8 Wheat R. 
421,451.) Russell v. Clark's Ex’rs., (7 Cranch. R. 69.) The Mechanics Bank of Al- 
ex. v. Setons, (1 Peters R. 306) Vattier v. Hinde, (7 Peters R. 252.) Boon's Heirs v. 
Chiles, (8 Peters R. 532) Elmendorf cv Taylor, (10 Wheat. R. 152.)  Carneal v. 
Banks, (10 Wheat. R. 181.) Harding v. Handy, (11 Wheat R. 152.) Mallow v. Hinde, 
(12 Wheat. R. 193.) Milligan v. Milledge, (3 Cranch R. 220. 
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which he alone can take the advantage, as a defendant,.and with which his 
co-defendants have nothing to do. Suppose in this case Van Buskirk 
should come into court, and expressly admit or positively assert 
himself to be a citizen of the state of Massachusetts, would it be com- 
petent for any co-defendant to controvert the fact, or to insist upon an 
abatement of the suit, notwithstanding such admission? Clearly upon 
the true principles of pleading both at law and in equity, such a plea 
would under such circumstances be unmaintainable. 

The main stress of the argument in support of the plea is, that the 
suit only lies between citizens of different states, and, therefore, it is 
a question going to the jurisdiction of the court under the constitution 
of the United States. But if it be so, it can only apply as between 
the very parties, who by a false allegation of citizenship are brought 


within the jurisdiction; for as to all other parties, who are citizens of 


differen states, there is nothing that touches the constitutional jurisdic- 
tion of the court. ‘The privilege, therefore, if it be one, of being ex- 
empted from the jurisdiction of the court, is one purely personal; and 
if the party chooses to admit that his citizenship is rightly described, 
so as to found the jurisdiction against him, I am not able to perceive 
what right other parties have to intermeddle in the matter. 

The plea in this case is an entire novelty; and I am not aware, that 
it has ever been supposed for a moment, that any defendant has a right 
to contest the alleged citizenship except of himselt, or of some party who 
is a plaintiff ; for if the jurisdiction be well founded as to himself and 
the plaintiff, it is a matter for the conideration of the court in examining 
the merits of the controversy, how far it can or ought to proceed to 
a decree without having other persons before it, and how far they can 
be properly dispensed with. Whether in this case, the court can 
properly make a decree for the plaintiff without having Van Buskirk 
before it as a party in his character as trustee is a question of a very 
different nature from that now under discussion. Whether he is a ne- 
cessary or proper party, will depend upon the act of congress, and also 
upon the general principles, which regulate the exercise of this branch 
of equity jurisprudence. 

I have no difficulty in overruling the plea and assigning the defend- 
ant to answer further in the premises. 

Plea overruled. 
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U. S. District Court, Massachusetts. 


District Court of the United States, Massachusetts, Decemier Term, 
1839, at Boston. 


re Judee Davis and a Jury 
Unitrep States v. BROoDHEAD AND OTHERS. 


A navy agent being a defaulter te the government, a new bond was required: Held, 
that the sureties on the new bond, in this case, were responible for past defaleations of 
the principal as well as for the future. 


Public officers are not responsible for a fraudulent transaction of their clerks, if it is 
not attributable to their own negligence. 


Whether public officers are entitled to extra compensation, depends on the circumstan- 
ces of each particular case. There isa distinction, however, between services render- 
ed upon a thing of permanent character and those required upon some sudden and 
unforeseen emergency. In the former case they should have extra compensation, but 
not in the latter. 


Dest ona bond signed by Daniel D. Brodhead as principal, and 
Stephen White, James C. Dunn, William Wyman, Charles Henshaw, 
Peter Harvey, F. J. Oliver, John M. Brodhead, Charles Hood, 
Wm. Parmenter, Charles G. Greene, Wm. Beals, David Henshaw, 
Isaac O. Barnes, Hall J. How, Amos Binney, George W. Lewis, 
Reuben A. Lamb, Samuel S. Lewis, John Henshaw, Joseph Smith, 
as sureties. The condition of the bond was, that Brodhead should faith- 
fully conduct, &c. as navy agent of the port of Boston and Charlestown. 
The plaintiffs sought to recover the sum of seven thousand two hundred 
eighteen dollars and sixtynine cents, which, it was alleged, was due 
from Brodhead to the United States. 

it appeared in evidence, that Brodhead had been navy agent for the 
port of Boston and Charlestown several years. He formerly had in 
his employ a clerk by the name of James I’. Anderson, who managed to 
purloin, in the course of his employment, a large sum of money be- 
longing to the United States. It was his business to fill up the checks 
on the bank where the money was deposited, and bring them to Brod- 
head to sign. After ihis was done, he would a’ter the checks, and 
thus draw larger sums. Thus, if a check was for $50, he could ea- 
sily alier it to $500. After these fraudulent practices of Anderson 
were known, John A. Bates and George Bates were appointed by the 
government to examine Brodhead’s accounts, and in their return they 
certified as follows: 

‘¢ On examining the accounts of the navy agent to ascertan the man- 
ner in which Anderson, the clerk, abstracted the sum of $7201 09, 
from the funds of the agent, and without his knowledge or suspicion 
of the fact, we have no hesitation in expressing our opinion, that such 
consummate art was used in altering checks and forcing balances, that 
the most vigilant attention on the part of Mr Brodhead could not have 
prevented or sooner detected it, without additional clerical aid.” 

After this, and before any settlement was made with the govern- 
ment for the amount abstracted by Anderson, a new bond was given 
to the government upon which the present action was brought. 
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‘The principal grounds of defence relied on by the defendants wer 
as follows: 

That when this bond was given the alleged defalcation existed, 
and was well known to all the parties to the instrument, and the sure- 
ties were not liable for any past defalcation, but only for the future con- 
duct of Brodhead as navy agent. 

That the sum of $7201 09 having been fraudulently abstracted 
from the funds of the United States in the hands of the navy agent, by 
his clerk, James F. Anderson, the agent was not responsible, it not be- 
ing his fault or negligence. 

3. In the next place, the defendants sought to offset against the 
claim of the United States, the sum of two and one half per cent. 
commissions on the money disbursed by Mr Brodhead for the erection 
of the navy hospital at Chelsea. Also, one per cent. on disbursements 
for other stations ; and a third item of charge against the United 
States was for being required to endorse a large amount of treasury 
notes, whereby he Tncurred a responsibility. It was alleged by the 
defendants, that ail these services being extraordinary, ought to be paid 
for as such. 

Mills, district attorney, for the plaintiff. 

Fletcher for the defendants. 

Davis J., in his charge to the jury,said that the first position taken 
by the defendants could not, in his opinion, be maintained. ‘T'his de- 
falcation was known at the time the present bond was given; and the 
tendency of the evidence was to show, that the reason why the present 
bond was required, was the fact that such a defalcation existed. It 
could not be supposed, that the government intended to abandon 
this claim thus silently ; and he should rule, as matter of law, that the 
bond did cover the defalcation existing at the time it was given. 

In regard to the second ground of defence taken by the defendant, his 
honor instructed the jury, that if this was a mercantile case, the princi- 
pal would undoubtedly be held responsible for the act of his clerk; but 
there was a distinction with regard to public officers. Such officers 
were exempted from the general rule of law, if they show that the 
embezzlement or misconduct was not attributable to their negligence. 
This was a question for the jury to settle ; did Mr Brodhead, in this 
matter, conduct the business as a prudent man of business would in his 
own aflairs ? Did he exercise that degree of care and attention which 
the importance and responsibility of his office required ? If he did, he 
ought not to be held responsible for the fraudulent acts of Anderson. 

In regard to the third ground of defence, it was, in the first place, 
to be considered, whether those services were included in the ordi- 
nary duties of the navy agent. 

Cases might occur not within the ordinary course of the navy agent’s 
duties, and yet requiring his services for their accomplishment, without 
extra compensation. If, for instance, a ship of war of the United 
States, should arrive in the summer season, with the crew in a sickly 
condition, and it should be decided to place them in tents on one of 














































“TE QQgEr re coe 

















wes hittthe aight ape see 


gE 8 <0 














U. S. District Court, Massachusetts. 97 


the islands in Boston harbor, it would, doubtless, be reasonably re- 
quired of the navy agent to make the requisite purchases for such ar- 
rangement as within the line of his duty. But in respect to a perma- 
nent thing, as the erection of a hospital, there would seem to be a dif- 
ference ; and it was proper that, as this was no part of the duty ofa 
navy agent, he should receive extra compensation. 

In regard to supplies of a naval character which were to go to other 
stations, the agent could sustain no extra charge of commissions. It 
could make no difference to him whether they were to go to Charles- 
town or to other places. But for things of a permanent character, as 
the dry dock at Gosport, Mr Brodhead might be reasonabty consid- 
ered as entitled to extra compensation, on the same ground as for his 
services in the erection of the hospital at Chelsea. 

As to the amount which ought to be allowed, the jury should be gov- 
erned by the compensation paid the agent for his other duties. His 
legal allowance for his appropriate duties, was one per cent. on his 
disbursements, not to exceed, however, two thousand dollars per an- 
num. It would appear, also, to be a reasonable inference from the 
act of March 3, 1809, sect. 3, that the compensation for such extra 
services, performed under what may be considered a special agency, 
should not exceed one per cent. on the amount disbursed, the extent 
of compensation to certain permanent agents in that act described. 
The limitation to two thousand dollars per annum, was not considered 
as applicable to allowances of this description. 

As to the charge of two and one half per cent. commissions for en- 
dorsing about $300,000 of treasury notes, the court thought it ought 
not to be allowed. The labor was not great, and the court did not 
consider that Mr Brodhead incurred any responsibility. 

The jury returned the following verdict: 

The jury find that there is du® to the United States from said Brod- 
head the sum of seven thousand two hundred and one dollars and nine 
cents. The jury further find that there is due to said Brodhead from 
the United States on his claim against them, filed in the case, the sum 
of seven thousand five hundred and forty six dollars and seventy six 
cents, viz: 

Sixteen hundred and eighty dollars and fortynine cents commissions at 
2 1-2 per cent. on disbursements for the navy hospital at Chelsea, and 
five thousand eight hundred and sixty six dollars and twenty seven 
cents for commissions, at one per cent. on disbursements for other 
stations. 

The jury therefore find, that there was not due from the said Brod- 
head to the plaintiffs the balance of the said sum of $2701 09, nor 
any part thereof, in manner and form as the plaintiffs in their replica- 
tion have alleged. But the jury find a balance due from the United 
States to said Brodhead of $345 67. 

13 
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Supreme Judicial Court, Massachusetts, March Term, 1840, at 
Boston. 


Denay v. Vinat. 


Construction of will:—Held, that a widow by selling real estate under a power in the 
will of her deceased husband, indicated her acceptance of a provision in her behalf, 
and was thereby barred of dower. 

Whether mere lapse of time is sufficient evidence that a party waives a provision in the 
will, quere. 


Whether a general deed by the widow, as executrix, of real estate, is of itself a waiver 
of dower, quere. 


THe plaintiff in this case sought to recover dower of certain real 
estate of John Tilley, who died in 1822, and whose will contained 
the following clause: 

‘‘After the payment of all my just debts and charges on my estate, 
I give and devise to my beloved wife, Louisa Tilley, all the rest and 
residue of my estate, real and personal, subject to the legacies here- 
after given, to hold for the term of her widowhood and life. And | 
do fully authorize the said Louisa so long as she shall continue my 
widow, to sell and dispose of any and all such real estate, so devised, 
as she may judge necessary and expedient to pay off and discharge 
any debts whic h may be due from my estate, and also for the comfort- 
able support and maintenance of herself and children, and for their ed- 
ucation. And such deed executed by said Louisa shall make a good 
and suflicient title in fee to such estate. But in case the said Louisa 
shall again marry, upon the happening of such event, the devise afore- 
said and the powers aforesaid are hereby revoked, and I do then give 
and devise to said Louisa, one third of all such estate, real and per- 
sonal, as shall then remain undisposed of, for the term of her nat- 
ural life.” 

In 1823, the plaintiff settled her first account, as executrix, in the 
probate office, and charged herself with the proceeds of a part of the 
real estate of the testator which she had sold. In the same year she 
sold more real estate under the power in the will. The estate was 
represented to be insolvent, but after the final proceedings had before 
the commissioners, it turned out to be solvent. 

In the year 1824, the plaintiff was married to John Delay, who 
died in 1835. In 1824 she joined with her husband in a petition to 
the court of common pleas for leave to sell two undivided fifth parts 
of a wharf and certain other real estate. Having given bonds and no- 
tice as by law required, said real estate was sold by public auction, and 
the plaintiff, as executrix, and said Delay, her husband, duly made, 
acknowledged and delivered deeds to the purchasers at the auction. 
There was no reservation made in the deeds by the said executrix and 
her husband of any interest or right in said premises on her part, nor 
was any such claim or reservation made either in the petition for the 
license or in the advertisements of the sale, nor at said auction. 














: s 
‘a 
i 
é 
¥ 
= 


b aighee Te, 





em few aw A 


eeaem e8  - ge a6 


ti Pa cain a a 




















Supreme Judicial Court, Massachusetts. 99 


Shortly afterwards the plainuff and her husband proceeded to settle 
a final account of the administration of the estate of said Tilley, and 
charged themselves with the proceeds of the sale of said estates at 
auction. 

In the present action the demandant sought to recover dower in a 
part of the two undivided fifths of said wharf and flats which was as- 
signed, on a partition, to the assignee of the purchaser at the auction 
above mentioned, under whom the present tenant deduced his 
title. 

The case came before the court on an agreed statement of facts, and 
was argued in writing by 

William Minot for the plaintiff, and by 

Aylwin and Paine for the defendant. 


Dewey J. The first husband of the plaintiff having died seized 
of the demanded premises, she must recover in the present action un- 
less she is barred. A legacy or devise is a bar of dower unless it 
plainly appear by the will, that the legacy or devise is in addition to 
dower. But the plaintiff’s first husband evidently did not intend that 
the plaintiff should have lands by his devise in addition to dower. 
The only question is, then, whether the plaintiff waived the provision 
of the will in her behalf, and thus became entitled to dower. It is 
not necessary to decide here whether mere lapse of time is sufficient 
evidence that a party waives a devise, as there are sufficient positive 
acts by the plaintiff which plainly manifest her intentions. It was said 
by her counsel, at the argument, that the mere selling of real estate 
does not show that she thus intended to accept the provisions of the 
will. On the other side, it was contended that the devise to the plain- 
tiff and the power to sell the estate, were connected, so that by exer- 
cising the power, she was necessari'y bound to accept the provision 
in the will. And we think this is the true construction of the will. 
The sale by her under the will of two pieces of real estate clearly in- 
dicates her intention to accept the devise in her favor, unless in making 
the sale she did something to negative this presumption. But she 
did nothing at that time showing any intention to assert a claim to 
dower, and it clearly appears that she was fully aware of all the cir- 
cumstances of the case. 

It was argued by the counsel for the defendant, that her joining with 
her second husband in the conveyance of this estate operates as an 
estoppel to her present claim, as she made no reservation of dower 
in the deed. _ It is not necessary to decide this point, as the defence is 
complete without it. 

Plaintiff nonsuit. 
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Arias Bank v. Nawant Bank. 


Corporations:—Construction of chapter 44, sections 8, 9, and 10, of the Revised 
Statutes. 


After a bill is filed for the appointment of receivers by virtue of the above mentioned 
provisions, all attachments of the property of the expired corporation are void 


Whether attachments made before a bill is filed would be void by the subsequent ap- 
point of receivers, quere. 


Tuts case came before the court on the petition of the receivers, 
appointed by the court under and by virtue of the Revised Statutes, 
chapter 44, sections 8, 9, and 10, to dissolve an attachment which had 
been laid on the property of the defendants. It appeared, that many 
months ago, on a bill in equity filed by the Atlas bank, Theophilus 
Parsons, Charles B. Goodrich and F. B. Crowninshield were ap- 
pointed by the court, receivers, to take possession of, and sell, the 
property of the Nahant bank, for the benefit of all concerned. After 
the bill was filed, but before the receivers were appointed, one Pin- 
gree, the holder of a large amount of bills, put them in suit and laid 
an attachment on the real estate of the Nahant bank. 

The principal question before the court at the present hearing was, 
whether that attachment could stand. 


Dexter and Goodrich for the petitioners. 
Fletcher and Washburn for the attaching creditor. 


Suaw C. J., in delivering the opinion of the court, said, that by 
the necessary and obvious intent of the statute, it related to insolvent 
corporations, and the receivers were to wind up all the concerts of 
such corporations for the benefit of all interested. It was essentially a 
statute to effect the division of property among creditors. Such being the 
case we naturally expect to find in it provisions that all the creditors 
shall share alike. In equity, all priorities give way to the payment of 
all the debts in equal proportions. If in this case the property is suf- 
ficient to pay all the debts, the attachment is unnecessary. If the 
property is not sufficient, then the attachment is unjust and in violation 
of the plain and obvious intent of the statute ; as any priority by attach- 
ment would be entirely inconsistent with the object to be attained by 
the statute. ‘The receivers are to have all the estate of the expired 
corporation ; they are to pay all the debts, and they must have pow- 
er, from the very cause of their appointment, to sell the property. 

The court were also of opinion, that an attachment could not be 
made after the filing of the bill for the appointment of receivers. 
Whether an attachment made before a bill was filed would be vaca- 
ted by a bill being subsequently filed and receivers appointed, it was 
not necessary to decide in the present case. 

Upon the whole, the court were of opinion, that the attachment 
must be disolved. 
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Srusss v. Lakin. 


A part owner of a pilot boat conveyed away his share as collateral security: — Held, that 
the agent of the owners had no right, on that account, to refuse to pay him his propor- 
tion of the earnings. 


Held, also, that the agent was bound to pay the part owner his proportion of the earn- 
ings of the boat according to an established usage among pilots, although the other 
owners had given him notice that he should not receive so much. 


A refusal to pay the plaintiff's claim, held to supercede the necessity of a demand. 


AssumpsiT for one quarter of the earnings of the pilot boat Wasp, 
for one year, from November 1, 1836, to November 1, 1837. At the 
trial before Morton J., it appeared in evidence, that the plaintiff for- 
merly owned one quarter of the Wasp, which was built for, and al- 
ways had been used as, a pilot boat. That in 1835, the plaintiff by 
an absolute bill of sale conveyed his quarter to Benjamin Dodd, who 
afterwards took out a new enrollment and procured, at the custom 
house, a coasting license and gave bond for the master. Dodd testi- 
fied, that the conveyance to him was as security for the endorsement 
of a note, which was subsequently paid by the plaintiff, and that on 
November |, 1837, he was not liable for the plaintiff and had no 
claims against him ; that he never considered himself an owner of the 
Wasp, and never took possession of her; he merely held the plain- 
tiff’s share of her as security. 

Upon this evidence, the court instructed the jury, that if Dodd 
held the property as collateral security or in trust for the plaintiff, the 
latter being the equitable owner and having possession, and Dodd re- 
ceived the earnings as agent of the plaintiff, the latter had such an in- 
terest in the vessel as would entitle him to recover. 

The plaintiff sought to recover one fourth of one fifth of the re- 
ceipts of the pilots on board the Wasp, for the year mentioned in the 
writ, and introduced evidence to show, that it was the usage of the pi- 


lots in the harbor of Boston, to keep an account of all the receipts of 


the pilots on board of the boats, to deduct one fifth for the boat, 
which was accounted for to the owners, and the residue was divided on 
board. 

It also appeared, that the defendant for several years hed acted as 
the captain and agent or cashier of the boat, and that he had, in that 
capacity, settled with the pilots who were placed on board this boat, 
and with the other owners, always allowing one fifth for the boat. 
The plaintiff was formerly a pilot on board the Wasp, but was suspen- 
ded in 1835. The defendant accounted and settled with Dodd, acting 
as agent for the ‘plaintiff, allowing one fifth for the use of the boat up to 
November |, 1836. Then the defendant, with the other owners, 
gave written notice to the plaintiff, that they would no longer allow 
the above proportion, but would allow him a fair charter and no more. 
There had been no demand upon the defendant before bringing this 
suit, but the latter paid Dodd a sum towards the charter of the Wasp, 
and declared that he never would pay him the preportion he claimed, 
until he was compelled by a court of law to do it. 
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The court instructed the jury, that if the defendant told the plaintiff 
or his agent that he would not pay, a demand was uot necessary, 
That if the defendant assumed to act as the agent of the owners and 
crew, he was accountable to the plaintiff for one quarter of what he 
had thus received if the plaintiff chose to claim it, whether he had ev- 
er previously assented to his appointment or rot ; and that, as to his 
own share, the jury might infer or imply an understanding to account 
at the same rate, from the evidence of the usage, and from the fact, that 
he had settled at the same rate with the other owners and the other 
pilots on board. 

The jury returned a verdict for the plaintiff for the proportion claim- 
ed by him; and the case came before the court on exceptions to the 
charge of the judge. 

Sohier for the plaintiff. 

Aylwin and Paine for the defendant. 


Suaw C.J. The exceptions taken to the charge of the judge can- 
not be maintained. The plaintiff had merely conveyed away his share 
of the boat as security for a liability, but still remained in possession 
and was in fact the equitable owner. He had, therefore, a clear right 
to receive his proportion of the earnings. 

It was also insisted at the argument, that assumpsit was not the 
proper action. This objection would have some force under other 
circumstances, but cannot avail here, as there had been an actual set- 


tlement by the defendant with the others, of the account. The court 
are also of opinion, that the charge of the judge upon the other points 
was correct, and there must be 

Judgment on the verdict. 


Hancock AND oruers v. Crry or Boston. 
A petition for a certiorari is not a matter of right, but addresses itself to the sound dis 


cretion of the court. 


Where the friends of a non compos mentis, wlio were also interested, had notice of the 
intention of the selectmen of Boston to lay out a street; tte court refused to disturb 
the proceedings fir the alleged reason that the person under disability had not sufli- 


cient notice. 

‘Tuts was a petition for a certiorari, instituted for the purpose of 
quashing certain proceedings of the town officers of Boston, which 
took place in 1815, in relation to the widening of Beacon street. 
The petitioners alleged that their land was taken for this purpose and 
they were not sufficiently notified. 

Greenleaf and Hancock for the petitioners. 

Pickering, city solicitor, for the defendants. 


Suaw C. J. A_ petition for a certiorari addresses itself to the 
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sound discretion of the court under all the circumstances of each par- 
ticular case. The petitioners here object to the proceedings of the 
selectmen of Boston in relation to the widening of Beacon street, that 
it does not appear affirmatively by the minutes of the selectmen that 
the petitioners had notice. But it does appear that the selectnen met in 
their room and on the next day upon the premises. At the last mention- 
ed meeting some of the heirs, interested in this estate with the peti- 
tioners, appeared and opposed the proceedings. It also appears, that 
the selectmen took the opinion of an eminent lawyer, upon the ques- 
tion, whether, as the widow of governor Hancock had dower in the 
estate, the heirs had any claim for damages until her disease. ‘The 
answer being in the negative no damages were allowed to the rever- 
sioners, for the land which was taken. Mrs Hancock (afterwards 
Mrs Scott) died in 1830, and then the right of the petitioners was per- 
fect. The question is, whether there were such errors in the proceedings 
of the selectmen, as will justify the court in lending its aid to bring up 
the affairs at this late day and disturb so many titles. 

It is undoubtedly true, that the legal opinion' which was given to the 
selectmen, that the reversioners had no valid claim for damages until the 
decease of the widow, was incorrect, according to the previous decis- 
ion of Ellis v. Welch, (6 Mass. R. 246.) But the court are satis- 
fied that the petitioners had sufficient notice of these proceedings, and 
under all the circumstances of the case, about a quarter of a century 
having elapsed since these proceedings took place, we are clearly of 
opinion that the petition ought to be dismissed. 

It was alleged that one of the petitioners, ‘Thomas Hancock, was 
non compos mentis, and had no guardian, at the time the proceedings 
took place, and, consequently, that he could not have been notified. 
But this does not follow. It would be a most singular doctrine, that 
when notice was giv er to all persons interested, tliose laboring under 
a disability at the time, like that of Thomas Hancoc k, could, by their 
guardians, subsequently appointed, come forward and disturb proceed- 
ings which were in all other respects well founded. In such cases 
the presumption is, that the friends of the disabled persons took notice 
and acted for them. 
Petition dismissed. 









































BABCOCK AND OTHERS. 





CREASE V. 





Bill to charge the stockholders of the Chelsea bank :—Held, that an averment was ne- 
cessary that the bill was brought for the benefit of all the bill-holders. 





Tuts was a bill in equity against the stockholders of the Chelsea 
bank, to recover of them the amount of two bank bills, of the amount of 















' The lawyer who gave this opinion is said to have been the late William Sullivan. 
His opinion was not doubted at the time, and the heirs say this was the cause of their 
delay —Ep 
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one thousand dollars each. The case has been before the court several 
times. At the last March term, two questions arose, viz : (1) Whether 
the act of the legislature repealing the charter of the bank was valid, 
and (2) whether the plaintiff was entitled toa remedy, if any, before 
three years from the time of the repeal. ‘The court decided both of 
these questions in favor of the plaintiff. (See 2 Law Reporter 83.) 
At the present term, a further question was argued on demurrer, which 
was, whether the plaintiff alone could maintain his bill, or whether it 
should be brought for the benefit of all the holders of bills. 


B. Rand and Derby for the plaintiff. 
Gardiner and F. C. Loring for the defendants. 


Wipe J., in delivering the opinion of the court, said the general 
rule in equity was, that all parties should be joined in the bill to 
avoid multiplicity; but there were exceptions to this rule, as where 
there were so many parties that they were not all known and could 
not be ascertained ; and several cases of this sort were mentioned. 
The court were of opinion, however, that this case did not come within 
the exception; if each creditor could institute a bill for himself alone, 
many would get buta part of their money and some would get nothing. 
It was said at the argument, that the plaintiff had a priority, and if such 
was the fact, he undoubtedly had a right to proceed in the case with- 
out joining with the rest. But it could not be said that he had a pri- 
ority on account of his attachment. This was reasoning in a circle. 
He clearly could have no priority by any act of his own. The lien he 
had by his attachment applied for the benefit of all. 

Upor the whole, the court were of opinion, that the objection to the 
bill was well founded, and that the demurrer must be allowed unless the 
plaintiff moved for leave to amend. 


Municipal Court of the City of Boston, April Term, 1840. 


(COMMONWEALTH V. STONE. 


Perjury :—A deposition taken in perpetuam, but not recorded within three months from 
the caption, is not admissible in evidence in any civil action after the lapse of that 


period. 


After the expiration of ninety days from the taking of a deposition in perpetuam, with- 
out the same having been recorded in the registry of deeds, according to the Revised 
Statutes, chapter 94, sect. 37, it becomes a dead letter, and cannot be used in evidence 
to support an indictment for perjury, alleged to have been committed by the deponent 
in giving the same. 


The defendant was charged with wilful and corrupt perjury in giving his deposition in 
perpetuam : Held, that the government could not prove his testimony by parol evi- 
dence, inasmuch as the indictment refered to the deposition remaining. 


‘The caption of the justices, certifying that a deposition was taken to perpetuate the tes- 
timony of a witness, was held sufficient evidence of that fact, although the party, at 
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whose request it was taken, omitted, in his application, to state that he was desir- 


ous to perpetuate the testimony of the Witness, according to the Revised Statutes, 


ch. 94, sect. 34 


THis was an indictment against Phineas J. Stone for perjury, and 
was founded on sect. 2, of chap. 128 of the Revised Statutes, which 
is in these words: ‘* If any person, of whom aa oatli shall be required 
by law, shall wilfully swear falsely, in regard to any matter or thing, 
respecting which such oath is required, such person shall be deemed 
guilty of perjury. 

The indictment set forth the alleged perjury in ample form, and 
charged it to have been committed by the defendant. in answers to 
certain interrogatories, contained ina deposition which was taken in 

erpetual remembrance of certain matters or things, before Joseph 
Willard and Aurelius D. Parker Esquires, justices of the peace, and 
counsellors at law, on February 9, 1839, pursuant to the 34th sect. 
of the 94th chapter of the Revised Statutes. 

After the jury were empanelled, S. D. Parker, attorney for the 
commonwealth, before calling any witnesses, offered in evidence and 
in support of the prosecution, the defendant’s deposition, which con- 
tained the alleged perjury and the proof, that it had been taken pursu- 
ant to the statute. 

To the reading of this deposition, Choate and 4. Cushing, counsel 
for the defendant, objected; for the cause that it had not been recorded 
within ninety days after the taking thereof, as directed in the Revised 
Statutes, sect. 37, chap. 94. They argued, that it could not be 
given in evidence for any purpose, either in the trial of a civil action 
between persons interested, or in support of a criminal accusation 
against, the deponent for any matter contained in the deposition. 

Parker admitted, that it could not be read in evidence in the trial 
of a civil action; but he insisted, that inasmuch as the alleged perjury 
was committed at the time the deposition was given, whether it was 
recorded or not was not material. The perjury was a matter indepen- 
dent of the recording of the deposition, and done before it was requir- 
ed, that the deposition should be put on record. If it was ever com- 
mitted, the failure to record the deposition could not purge the crimi- 
nal act. If it was good for no other purpose, it ought to avail against 
the deponent for the wilful perjury. 

Tuacuer J. adjourned the court to the afternoon, when he pro- 
nounced the following opinion. 

The deposition is offered as one taken in perpetuam, and as con- 
taining the evidence, that all forms required by law had been observed 
to render it valid. Annexed to it is, (1) the written application to 
the magistrates for taking the deposition, in which William Jones, the 
applicant, sets forth his title and interest in the subject, for which he 
wished to perpetuate the testimony, and the names of the deponent 
and of all persons interested. (2) It contains the original notice 
which was issued by the magistrate, and service of the same. (3) To 
the deposition is added the certificate of the magistrates of the time 
14 
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and manner of taking it, and that it was takeu in perpetual remem- 
brance of the thing, the name of the person for whom it was taken, 
and of all persons who were notified, and also of all who attended a 
the time. It also sets forth the tenor of the oath which was adiinis- 
tered to the deponent. The paper is the highest and best evidence 
of all these facts. If the deposition was not taken according to thy 
forms of law, it never could have had a lega! existence. 

An objection was also mac» to the deposition, for the insufficiency 
of the application to the magisivates, in not expressing that it might be 
taken to perpetuate the remem orance of the thing. But the notic: 
from the magistrates to the persons interested, and the certificate o| 
the magistrates, show that the deposition was taken in perpetuam, an 
that it was the request of Mr Jones, that it should be so taken. The 
deponent did not refuse to testily, nor did the parties in interest objec 
for this cause. As they waived this objection, and as the notice and 
certificate are in ample form, I should not re ject the deposition fo 
this cause. 

Possessing all intrinsic evidence, that the deponent appeared, and 
gave his deposition according to law, if it had been offered in evidenc: 
before ninety days had elapsed from the taking; it could not hav 
been rejected on the ground, that it had not been recorded ; becaus: 
the time had not arrived for the ceremony of recording, and the law 
would presume, that it would be recorded within the proper time. [: 
is not like a deed of land, which cx aot be used in evidence of the ttk 
of the grantee, or of any one claim:ng under him, until it has been pu 
on record. R.S. ch. 59, sec. |. The 37th section of the 94th 
chapter of the Revised Statues requires, that ‘*the deposition, wit! 
the certificate, and also the written statement of the party, at whos 
request it was taken, shall, within ninety days after the taking thereol, 
be recorded in the ,registry of deeds, in the county where the land lies, 
if the deposition relates to real es tate, otherwise, in the county wher. 
the parties or some of them resid 

The oral testimony of a witness in court, in presence of both par- 
ties, is the best evidence at the common law in all cases where it can 
be obtained. But from the necessity of the case, the rule has 
been relaxed, where the deponent cannot attend personally; and his 
deposition may be used, when taken under the observance of such 
forms as the statute requires. But where these forms have not been 
literally observed, the deposition cannot be used. ‘Therefore it is, tha’ 
it has been settled, that a deposition in perpetuam is not admissib!: 
in evidence after the expiration of three months, unless it shall have 
been recorded within that time. 

The act of 1797, ch. 25 © acts, respecting a deposition taken in 
perpetuam, ‘* that the same ac osition and caption shall, within ninety 
days, be recorded in the off> + of the register of deeds in the county 
where the land lies, if the dc, osition respected real estate; and if the 
same respected personal estate, then in the said office of the count) 
where the person lives for whose use such deposition was taken : an‘ 
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such certificate shall be certified oe: ite deposiuon, and the same de- 


ibe death of such deponeut, or of his abs. ..ce out of the state, or inability 
to attend the court as aforesaid, be use. as evidence in any cause to 
which it may relate.” 

fn the case of Bradstreet v. Baldwin. 11 Mass. R. 229,) a depo- 

ition which had been taken in perpeluam had been used at the trial, 
although i it was objected by the defendant, that it had not been recorded 
within ninety days, and although it was recorded afew days after. The 
supreme judici jai court say, © that the statute respecting depositions 
taken in perpetuam was not punctually observed ; and the deposition 
admitted at the trial not having been recorded ‘within the term pre- 
scribed, was not in that authentic form which the statute requires,’’— 
and, therefore, they ordered the verdict to be set aside, and granted 
anew trial. And in the case of Braintree v. Hingham, (| Pic k. R. 
245,) the supreme judicial court say, **that a deposition in perpetuam 
was properly rejected, because it had not been recorded according to 
iue statute. 

Why does the statute require, that a deposition in perpeluam should 
be recorded ? It is to preserve its purity and integrity, as well as the 
testimony itself. The record is a publication, and serves to make it 
known, as well as remembered.  [f it should contain errors or false- 
hoods, the parties in interest will have an opportunity to guard against 
them in season, either by taking the deposition de novo, o: by putting 
on record the testimony of others, to contradict or explain its con- 
tents. 

If this deposition had been recorded in due season, the record 
would have been open to the deponent as well as to others. If he had 
found, that through inadvertence he had testified what was false or in- 
correct, it would, or at Jeast it might, have been in his power to cor- 
rect his testimony, and to show, that it was nota wilful perjury. But 
as this deposition was not recorded, it has become a dead letter, and 
no legal consequences can flow from it. It cau now do neither good 
nor harm to the parties in interest. And as he for whose use it was 
taken, and who was most interested in the thing, has failed to cause its 
existence to be perpetuated ; [ am of opinion, that it ought not now 
io be used to prove that it was originally taken according to the form 
of law, or as evidence of the error or ©vlt of the witness in his rela- 
tion of the facts:—and it is therefore :cjected. 

Aurelius D. Parker, i'sq. was theu ceted and sworn. He testified 
that he was a justice of the peace, and a counsellor at Jaw; and that 


ne was engaved with Joseph Willara, Esq. in taking the deposition of 


the defendant in perpetuam; but, that Mr Willard reduced it to wri- 
ting. The witness was present during part of the time, and the oath 
was administered in his presence. He could not identify the person 
of the defendant. 

Joseph Willard, Esq. was sworn as a witness, and was asked by 
the attorney for the commonwealth, what answers were given by the 





»osition so certified, or a copy of the said record, may, in the case of 
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defendant to certain questions put to him at the time that he gave the 
deposition. But the counsel for the defendant were permitted to ask 
the witness, before he replied to the question, whether the answers of 
the defendant were reduced to writing, and signed and sworn to by 
him at the time. ‘The witness said, that they were reduced to writ- 
ing, and subscribed and sworn to by the defendant at that time. They 
then objected, that oral evidence of the contents of the deposition 
was inadmissible, while the writing was in existence. 

After hearing the counsel for the parties, the court said— 

The indictment, after setting forth the interrogatories and answers, 
and all the forms observed in taking the deposition on which the ac- 
cusation rests, concludes as follows, viz.—‘‘ as by his said answers to 
said interrogatories written in said deposition remaining, will among oth- 
er things appear.” Now, this requires the production of the record of 
the deposition ;—but as none such remains of record which can be 
read in evidence, the commonwealth cannot be permitted to supply the 
deficiency by parol or written testimony. 

Thereupon, the attorney for the commonwealth gave up the prose- 
cution, and offered to enter a nolo prosequi. But the defendant clain- 
ed his right to a verdict, and the jury returned one of not guilty. 


Court of Common Pleas, Pennsylvania, May, 1840, at Philadelphia. 


SANFORD AND oruers V. REAKERT. 


¢ Randall and a Jt 


Where a married woman, doing business in her own name, is in the habit of giving 
promissory notes of hand w ith her husband's knowledge and consent, he is liable to 
pay them. 


Where a place of payment is added to a note payable generally, after it was given, 
and without the consent of the promissor, it is such a material alteration as will avoid 
the note. 

Tuts was an action brought to recover the amount of a promissory 
note signed by Sarah Reakert, the wife of the defendant, in her own 
name, in favor of Job Barker, and by him indorsed to the plaintiffs. 

The pleadings alleged that the defendant, by and under the name, 
style and description of Sarah Reakert, made the note in question— 
and also, that the defendant, by one Sarah Reakert, his then agent, in 
that behalf, made his certain promissory note, &c. 

The evidence proved the execution of the note by Sarah Reakert, 
and the indorsement to the plaintiffs, and the negotiation of the note 
through the banks. The plaintifis were merchants in New York, 
and received the note from Barker, the payee and indorsor, in the 
usual course of business. Barker dealt in straw plats, and purchas- 
ed and sold articles of that description on his own account. The 
plaintiffs also proved that Sarah Reakert kept a millinery establishment 
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in Arch street, and subsequently in Second street; that she kept a 
bank account in her own name ; bought and sold in her own name ; 
drew checks in her own name; indorsed and sometimes signed notes 
in her own name; that the store was kept in her name ; that her hus- 
band, the defendant, lived with her in the house where the store was 
kept, and that the family was supported by the profits of the store, as 
well as by the business of the husband, who was a straw manufacturer, 
conducting his business in Second street, near Willow. The millinery 
store and dwelling were in Second street, above Race, where the fam- 
ily resided. 

Samuel H. Perkins for the plaintifis. 

Isaac Morris and David Paul Brown for the defendant. 


Ranpatu J. charged the jury, that the note of a married woman 
was void ; nor did the relation of husband and wife make the husband 
liable for notes signed by the wife; that it was competent for the hus- 
band to appoint his wife his agent, to sign notes and conduct his busi- 
ness, but that a mere authority to keep a store and buy and sell goods 
for him, would not, of itself, authorize ber to sign notes; that if the plain- 
tiffs could recover at all, it must be upon the note, and not for goods 
sold and delivered. ‘The jury must be satisfied, that the defendant au- 
thorized his wife to sign the note, but the plaintiffs need not prove that 
authority by any one who was present, or who heard bim give it; that 
if she was in the habit of giving notes, and her husband knew it, and 
recognised her right so to do, or did not express his dissent, the jury 
might infer authority, and, that if from the whole of the evidence the 
jury believed the defendant authorised his wife to give notes, then he 
would be liable on the note in question, unless it had been altered. 

The defendant alleged that the words ‘* at the Commercial Bank, 
Philadelphia,” had been added since the note was given. he 
plaintifis, on the other hand, contended that they were written at the 
time; but whether they were so or not, they insisted, that in law 
those words did not amount to an alteration of the note, that they were 
a mere memorandum at the foot of the note, and formed no part of the 
contract. ‘The jury would decide from the evidence when they were 
written, and if they believed they were added without the consent of 
the maker, after the note was given, then in point of law the plaintiffs 
could not recover. It would be such a material alteration as to avoid 
the payment of the note in the hands of an innocent third party. ‘The 
jury would inquire first, had Sarah Reakert authority from defendant 
to sign the note, and second, were the words ‘‘at the Commercial 
Bank, Philadelphia,’ written at the time the note was given, with the 
knowledge and consent of the maker. If they found in the affirmative 
on both points, their verdict would be for the plaintiffs, but if in the 
negative on either, then the verdict would be for the defendant. 

The jury returned a verdict in favor of the plaintiffs, for the amount of 
the note and interest. 










































Recent English j/ccisions. 


RECENT ENGLISH DECISIONS 


High Court of Admiralty, January, 1840. 
Tue Scuooner Emancipation, 


Bottomry:—A bond, where no maritime ris pears on the face of the instrument or 
by necessary im in, is invalid. 

Tue British schooner Emancipation sailed from London on the 
23d January, 1839, bound to Havana; on the 10th March, she got 
on shore upon the Bahama bank, was salved and brought to Nassau, 
N. P. Salvage to the amount of 500/ was awarded, and the master 
incurred further liabilities to the amount of 811. On the 2Ist March, 
he drew bills of exchange for 5811 upon Messrs Polden and More- 
tou, of London, payable at sight to the order of Messrs Thomson and 
Co. To secure payment of these bills. ‘lie master, on the same day, 
executed a bond, whereby he hypothe ted, bound, and piedged the 
schooner, her tackle, &c., making thom subject and liable ‘or the 
payment of the bills of exchange, and ‘or all damages and losses in 
case the sum mentioned in the bills shouid not be paid by Polden and 
Moreton, and for interest (should lelay arise in payment of the 
money, contrary to the tenor and of the bills,) at the rate of 6 
per cent., the legal rate of interest i: the Bahama islands: provided, 
that if the bills were paid on presentation, the bond should become 
void. The parties became bankrupt before acceptance of the bills, 
and the bond was contested by the mortgagees of the ship. 


Haggard, D., in support of the instrument. 
Jenner, D. and Harding, D., conira. 


Dr Lusuineton. [ assume, for the purpose of giving my judment in 
this case, that it was the intention of the parties, at the time of execut- 
ing this instrument to give a good and y» id bottomry bond, in the le- 
gal, proper, and strict sense of the ters. Assuming this, I am still of 
opinion, that the court cannot pronounce in favor of any bond, as a valid 
bottomry bond, unless it shall appear, di:ectly or indirectly, in express 
terms or by necessary inference from the contents of the boad itself, 
that it was intended to be a bottc yond ; and I must Jook at the 
bond itself and nothing else what« ecause I cannot take the con- 
tents or meaning of a written instr....cnt from avy vivd voce evidence 
at all. On looking at the bond, | find that it does not expressly say 
that maritime risk is to be incurred, and unless I can come to the con- 
clusion from the words of the instrument, directly or indirectly, that 
there was any maritime risk, | am not able to pronounce for it, and it 
will be exceedingly difficult to convince me that I have authority to do 
so. 

it is true, that in the Atlas, (2 Hagg. Ad. R. 48) the bond was pro- 
nounced against, not only because there was no maritime risk express- 
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ed, but because there was a directly contrary averment ; and L remem- 
ber well, on that occasion, it was strongly contended, that the court 
ought to enforce the bond, because it was intended, that it should carry 
maritime risk, and that so ‘touch of the bond as was of a contrary tenor, 
was a mistake of the person who drew the bond at Calcutta. I admit 
that there is a decision in the court of king’s bench, in Symonds and 
Loder v. Hodgson, iw which a contrary doctrine would at first sight 
appear to be held ; but that decision proceeds upon the principle that 


maritime risk was cntitioded i » bond: | do not understand that 
that decision carries the doctri further. 
The bond in this case recites the vessel had been on shore, that 


mone’ had been advanced for salvage and repairs, that bills of ex- 
chanze had been drawn, and tliat the bond was given for securing the 
payment of the bills. [do not mean to rely upon this, because Lord 
Stowell held, in the Auguste. (1 Dodds, 283,) that where bills of ex- 
change were given as a collaieral security for a bottomry bond, the 
bills would not destroy the validity of the bond, and it has never been 
held, that where a bond was given as a collateral security for bills of 
exchange, the instrument was void. 

| Haggard, D. In the Tartar, (1 Hagg. Ad. Rep. 1) the bond was 
given, as in this case, as a collateral security for bills of exchange. | 

I do not rely upon that. T he bond goes on: ‘* that, for securing the 
payment of the said bills of exchange, W. H. Tucker, master of the 
schooner, hath hypothecated, bound and pledged unto John G. Mead- 
ows, his executors, &c. the aforcoo'd schooner, her hull, tackle, appar- 
el, furniture, &c., for the pur id to the intent and meaning, that 
the said schooner, &c. shall be subject, liable, and chargeable for the 
payment and satisfaction of the sum of money in the said set of bills of 
exchenge mentioned, and for all damages, costs, and losses, which 
shal! or may lawfully accrue, in case the sum mentioned in the said set 
of bills of exchange shall not ‘sc paid by Polden and Moreton, upon 
either of the said bills being presented to them for payment, and for 
interest on the said sum of money (in case any delay shall arise in pay- 
ment thereof contrary to the ‘enor and effect of the bills,) at and after 
the rate of 6 per cent. until full payment thereof be made; such rate 
of 6 per cent. being the legal rate of interest in the Bahama islands.’ 
Is it possible that | can draw any fair inference from the terms of this 
bond, that there was any maritiine risk? I do not know where there are 
any words to rely upon, as raisins such a supposition. It cannot be 
the word ‘* hypothecate”’ alone, ‘or ‘hat is ambiguous; it may mean 
bottomry or mortgage only. But again, there is no maritime interest, 
but only the ordinary rate of interest. Can I suppose, if the re-pay- 
ment of the whole of this money was to depend upon the safe arrival 
of the vessel at the port of her destination, that a person in the Babamas 
would ever be satisfied with the ordinary interest? I am aware that it 
is not absolutely necessary that a bottomry bond should carry maritime 
interest, and that a party may be content with ordinary interest ; but 
where am I to collect the character of the instrument from its contents, 
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where the argument in support of the bond is, that the advance of the 
money was attended with risk, it is a material circumstance when I see 
that there is no more than ordinary interest 1 want to know whether 
any merchant, carrying on his business with ordinary care and caution 
to avoid risk, would be content to divest himself of all security for the 
loan of his money but a bottomry bond, and ask no greater emolument 
than the ordinary interest of 6. per cent. 

Looking to all the facts, it is perfectly satisfactory to my mind, that 
whatever might be the intention of the parties on the face of the bond, 
and according to legal inference, the payment of the money does not 
depend upon the safe arrival of the ship ; and I therefore pronounce 
against the bond. 

Jenner, D., asked for costs. 

THe Court. No; I think it must have beena mistake on the part 
of the drawer of the bond. 


DIGEST OF ENGLISH CASES. 


Selections from 5 Meeson and Welsiy, parts 3 and 4, (Hxchequer); 7 Dowling’s Practic 


Cases, part 3, (In all the courts) ; 7 Scott, parts 1, 2, 3, and 4; 5, Bingham’s New Cases 


part 4, (Common Pleas), 


ACTION, the day when the first bill became due, 
_the defendant called upon him and 
told hin that he knew neither of tlie 


bills would be paid; that it was no 


Case or Trespass.  Seduction.— 
An action for seducing the daughter 
and servant of the plaintiff may be | Serie ; 
brought either in lrespass, per quod, | use sending him a Srepey 7 at 
for the direct injury ; or in case, for | ter the next day to give him notice, as 
the consequential damage. _[ Bennett . was not worth the coneages A and a 
». Aleott, 2 T R. 167; Woodword v. 1¢ would send the plaintifi money in 
Walton, 2. N. R. 476; Ditcham v. | part payment of the bills on a future 
Bond, 2 M. & S. 436; Russell v. | day :—Held, that this was not evi- 


Corne, 2Ld. R. 1302.) Chimberlain dence of notice of dishonor, but of a 
Siiesil = M.& W.515 dispensation with it, and that it ought 


to nave been so alleged in the dec- 
laration :—Held, also, that it was not 
sufficient evidence to support the coun 
upon the account stated.—Burgh v 
Legge, 5 M. & W. 418. 


BOND. 


BILL OF EXCHANGF, 


Issue on notice of dishonor, how 
proved. Evidence of Account Stated. 
Assumpsit on two bills of exchange by 
indorsee against his immediate indor- 


ser,averring notice of dishonor,to which 
was added a count upon an account sta- 
ted. The defendant, by his plea, tra- 
versed the notice of dishonor of the bills 
as alleged. The plaintiff, in order 
to support that issue, proved that on 


“Iverment in Declaration.—In an ac 
tion of debt on a bond to H., not to 
enter into the service of another per 
son, within ten miles of S. during two 
years after leaving H.’s service, some 
good consideration ought to be shewn 
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on the face of the declaration, as the | 
Court will not presume one.—Hutton | 
y. Parker, 7 D. P. C. 729. 


CONDITION, 


Bond. Restraint of Trade.—The 
defendant gave a bond to the plaintiff, 
(a coal merchant in London) by which, 


after reciting that the plaintiff, at the | 


request of the defendant, had received 
and taken the defendant into his ser- 
vice in the capacity of town-traveller 
and collecting-clerk, it was condition- 


ed (inter alia) that the defendant | 


should not, within two years after 
leaving the plaintiff’s service, solicit 
or sell to any customers of the plain- 
tiff; that he should not follow or be 
employed inthe business of a coal 
merchant for nine months after he 
should have left the employment of the 
plaintiff ; and that he should not leave 
his employment without a month’s no- 
tice :— Held, (Lord binger, C. B. dis- 
sentiente) that the condition prever.ted 


the defendant from setting up in busi- | 


ness as a coal merchant on his own 


account, or being employed in that | 


business by another person for the time 
limited. 


Held, also, (on motion in arrest of 


judgment) that the bond was void on 
the ground that there was a restraint 
of trade unlimited in point of space. 
{Hitchcock v. Coke, 6 Ad. & El 438, 
1446; 1 Nev. & Per. 796, 804; HWick- 
ens v. Evans, 3 Y. & J. 318; Bunn 
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v. Guy, 4 Ea. 190; Homer v. Ashford, | 
3 Bing. 322; 11 Moo. 91; Davis v. 


Mason, 5 T. R. 118; Hunlock v. 


Blacklowe, 2 Saund. 156; Chesman v. | 


Vainby. 1 Bro. P. C. 234; S.C. in 
K. B. 2 Ld. Raym. 1456 ; 2 Stra. 739 ; 
Gunmaker’s Company v. Fell, Willes, 
388; Bryson v. Whitehead, 1 Sim. & 
Stu. 74; Gale v. Reed, 8 Ea. 80; Y. 
B. 2 Hen. 5, pl. 26; Mitchell v. Rey- 


CONSIGNEE. 


Liability of, for freight. —The con- 
| signee of goods where there is no bill 
| of lading is not in general liable for 
| the freight; but prior dealings with 
/him, and payments by him of the 
freight on former occasions of the 
| same kind, are evidence to shew that 
in the particular case he contracted, 
on the receipt of the goods, to pay the 
freight.—Coleman v. Lambert, 5 Mee. 
& W. 502. 


CONTRACT. 


I. Assumpsit for non-acceptance of 
goods. Criterion of damages for re- 
jection of. Effect of notice of same 
being rescinded by buyer.—Where 1. 
contracted for the purchase of wheat 
“to be delivered at Birmingham as 
soon as vessels could be obtained for 
the carriage thereof;” and subse- 
quently (the market having fallen) 
gave the seller notice that he would 
not accept it if it were delivered, the 
wheat being then on its transit to Bir- 
| mingham :—Held, in an action against 
1. for not accepting the wheat, that 
the proper measure of damages was 
the difference between the contract 
price and the market price on the day 
when the wheat was tendered to him 
for acceptance at Birminghain and re- 
‘fused; and not on the day when the 
notice was received by the seller.— 
Phillpotts and others v. Evans, 5 Mee. 
& W. 475. 

2. Validity of, for sale and future 
delivery of goods, not in vendor's pos- 
session.—A contract for the sale of 
goods, to be delivered at a future day, 
is not invalidated by the circumstance, 
that at the time of the contract the 
vendor neither has the goods in his 
possession, nor has entered into any 


| contract to buy them, nor has any rea- 


nolds, 1 P. Wins, 181; Ipswich Tai- | 


lor’s Case, 11 Rep. 53; Claygate v. 
Batchelor, Owen, 143 ; Hutton v. Par- 


ker, 7 D, P.C. 739.) Ward v. Byrne, 


5M.& W. 548. 
i) 


sonable expectation of becoming pos- 
sessed of them by the time appointed 
for delivering them, otherwise than by 
purchasing them after making the con- 
tract. —Hibblewhite v. M’Morine, 5 
Mee. & W. 462. 
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DEED. 


Consideration. Husband and Wife. 


Legality of Deeds of Separation.— | 


The execution of a deed of separation 
between a husband and his wife, 
which had been previously drawn up, 
is a legal consideration for a promise 


by a third party (a trustee) to pay | 
money for which the husband was | 


soiely hable.—Jones v. Waite, 7 Scott; 
317. 
FRAUDS, STATUTE OF. 
1. Contract. What a sufficient note 
or memorandum in writing. —A buyer 


of goods requested D., the agent of | 


the seller, to write a note of the con- 
tract in the buyer’s book: D. did so, 
and signed the note with his own 


name :— Held, that such note was not 
a sufficient note, under the statute of | 


frauds, to bind the buyer.—Graham 
and others v. Munson, 5 Bing. N. ©. 
603 ; S.C. 7 Scott, 769. 

2. Guarantee. Consideration.—* | 
hereby guarantee you the payment of 
the proceeds of the goods you have 
consigned to my brother, and also any 
future shipments you may make, in 


consideration of the sum of 2s 6d paid | 


to me.”—Held, a sufficient memoran- 
dum, within the statute of frauds, to 
make the subscriber liable to the ven- 


dor, notwithstanding it did not ex- | 


pressly disclose by whom the 2s 6d. 


was paid.—Dutchman v. Tooth, 5. 


Bing. N. C. 557. 


3. Undertaken for debt of third per- | 


son. Consideration.—Paintiff having 
pressed W. for payment of a debt, de- 
fendant, W.’s attorney, sent to plain- 
tiff a bill accepted by W. at two 
months, enclosed ina letter, in which 


the defendant said, “ W. being disap- | 


pointed, in receiving remittances, and 
your expressing yourself inconveni- 
enced for money, I send you this ac- 
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that defendant was responsible, and 
| that the consideration for the guaran- 
| tee sufficiently appeared.— Emmett v. 
| Kearns, 5 Bing. N. C. 559; S.C.7 
| Scott, 187; S. C. 7 D. P. C. 630. 


GUARANTEE. 


Consideration.—A_ guarantee was 
given in the following terms :—« | 
hereby guarantee to you the sum of 
£250, in case Mr. P. should make de- 
fault in the capacity of agent and 
| traveller to you :”— Held, that the con- 
| sideration sufficiently appeared on the 
face of the instrament.— Aennaway 
and others v. Treleavan, 5 Mee. & W. 
498, 


INSURANCE. 


1. Freight, what comes within the 
description of. Loss. Interest of In- 
sured. Inception of risk. Perils in- 
sured against.—The owner of a ves- 
sel effected a policy on freight “at 
and from Calcutta, or any port or 
place on the Coromandel coast, to any 
port or place at Bourbon.” The ves- 
sel put in at Coringa, a port on the 
Coromande] coast for the purpose of re- 
pair. The repairs were completed, 
anda full cargo purchased for the 
owner and deposited in warehouse at 
/a place distant about seven miles from 

Coringa, ready to be put on board. 
| Whilst in the act of being got out of 
the dock in which the repairs were 
done, the vessel received such injury 
as to make her a total wreck, and ren- 
der abandonment necessary :— Held, 
that the interest of the assured in the 
subject matter of insurance was prop- 
erly described in the policy as freight ; 
'and that the interest of the assured 
had commenced and the policy had 
| attached at the time the loss took 
| place.—Devaur v. PAnson, 5 Bing. 

N. C. 519; S.C. 7 Scott, 507. 


ceptance at two months.” Plaintiff | 2. Liability of Insurer for negli- 


refused to take the bill unless defen- | 
dant put his name to it. Defendant | 


gence of crew.—To a declaration on a 
time policy for six months, stating a 


wrote on the back of the letter, “I | loss by perils of the sea, the defendant 


will see the bill paid for W.”— Held, | 


pleaded that, though the vessel was 
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jost by perils of the sea, yet that such | PLEADING. 
loss was occasioned wholly by the | : . 
wrongful, negligent, and improper; ‘Statute of Frauds, defence under, 
conduct (the same not being barra-| admissible under general issue. Con- 
trous,) of the master and mariners of | !ract for interest in land.—Where A.., 
the ship, by wilfully, wrongfully, | being possessed of a messuage and 
negligently, and improperly (but not | Premises for the residue of a certain 
barratrously) throwing overboard so | ‘term of years, agreed with B. to sip 
much of the ballast that the vessel be- | /inquish possession to him, and to suf- 
came unseaworthy, and was lost by | fer him to become tenant of the pre- 
perils of the sea, which otherwise she mises for the residue of the term, in 
would have encountered and over-|CoMsideration of B.’s paying a sum of 
come. The jury having found a ver-| ney towards completing certain re- 
dict for the defendant, the underwri-| Pits of the premises :— Held, that this 
ter, on this issue :—Held, on a mo- | YS an agreeinent relating to the sale 
tion for judgment non obstante veredic- |0f an interest in land, within the 2 
to, that the plea was bad, and that the , Cat. 2, c. 3, s. 4 :— Held also, that in 
underwriters were liable for the con-| #" action brought by A. on this con- 
sequences of the wilful, but not barra- | tract, B. was entitled to avail himself, 
trous, act of the master and crew, in| under non assumpsit, of the objection 
rendering the vessel unseaworthy be- that there was no memorandum or 
fore the end of the voyage, by throw- note in writing, &c., of such contract. 
ing overboard a part of the ballast— | —Butlemere v. Hayes, 7 D. P. C. 489; 


Dizon v, Sadler, 5 Mee. & W. 405. |S. ©. 5 Mee. & W. 456. 








CRITICAL NOTICES. 


Treory or Leaistation; by Jeremy Bentuam. ‘Translated from the French 
of Etienne Dumont, by R. Hitpreru. Boston: Weeks, Jordan & Co. 1840. 


Attuouex Mr Bentham was born in England and spent his life there, his 
works, in any compact and collected furm, exist only in French. He was not 
skilful in the art of composition, and many of his manuscripts were in a state 
quite unfit for publication. The treatises, which he published in English, are 
often unintelligible and possess few attractions for the generality of read- 
ers. It is a matter of great joy, therefore, to his admirers, that most of his 
manuscript treatises fell into the hands of one, who was well qualified to prepare 
them for the public eye. Etienne Dumont, a native of Geneva, whoni political 
troubles had driven from his own country, made the acquaintance of Bentham 
in London, and was permitted to examine and study his manuscript treatises, 
which he compiled, arranged and translated into the French language. From 
Mr Dumont’s account of his labors, it would seem that they were very ardu- 
ous. He found it necessary to make a choice among various observations up- 
on the same subject; to suppress repetitions; to throw light upon obscurities ; 
to bring together all that appertained to the same subject, and to fill up those 
gaps, which, in the hurry of composition, the author had left out. There were 
some compositions, which were scarcely intelligible. Unwilling that they 
should perish, Mr Dumont stripped them of every thing worth preserving, 
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When Mr Bentham had delivered himself up to abstractions too profound, his 
disciple endeavored to give more developement to his ideas ; to illustrate them 
by applications and by facts. Nor did Mr Bentham take any part in these 
compositions of Mr Dumont. It cost him too much to suspend the actua! 
course of his ideas to return again upon old tracks. “Jt must be confess. 
ed,” says Mr Dumont in his preliminary discourse to the first edition of the 
Treatise on Legislation, “ that the care of arrangement and correction has few 
attractions for the genius of Bentham. While pushed on by a creative force, 
he feels only the pleasure of composition; when it becomes necessary to 
shape, to put in order, to finish, he experiences nothing but fatigue. If a work 
is interrupted the evil becomes irreparable; the charm vanishes; disgust 
succeeds, and passion once quenched, can only be rekindled by a new ob- 
ject.” 

Mr Bentham was undoubtedly one of the most original and profound think- 
ers that ever lived. He was destined to perform a very important use in soci- 
ety, but like most reformers he did not seem to be aware of the necessity and 
propriety of confining his labors within certain limits; but pushed his investi- 
gations into regions where he was not calculated to be useful, and where his 
opinions and doctrines are not simply false, but are the very opposite of truth. 
His appropriate work was principally of a negative character. He could dis- 
cover errors, point out alses and throw floods of light upon long hidden evils. 
But his was not the mind to apply the remedy. It has been finely said of him, 
that the breaker of idols is not always or necessarily the herald of the true 
gospel. His Principle of Utility—~‘the greatest happiness of the greatest 
number”—however convenient a test for the past is a very unsafe guide for the 
future. It is vague and unsatisfactory ; it is also false, when considered as 
the foundation of morals. Nor can we agree with Mr Hildreth in his preface, 
that “whatever may be thought of the Principle of Utility, when considered 
as the foundation of morals, no one now-a-days will undertake to deny that it 
is the only safe rule of legislation.” In our apprehension, the truly safe rule 
of legislation is as much higher than the Principle of Utility, as heaven is 
higher than the earth, or as eternal truth is superior to the temporary expedi- 
ents of men, whose mental vision is limited by time and space. The Principle 
of Utility may be a safe guide for legislators under peculiar circumstances, as 
a means of ascertaining what is right, since what is right is necessarily use- 
ful, but to adopt it as an ultimate rule, is to light a farthing candle in broad 
daylight. 

But this is no place to discuss Mr Bentham’s philosophy. The work before us 
will be found to be interesting to all who have a desire to investigate the sub- 
ject treated of, and very much more so to the general reader than the title 
wonld seem to indicate. 

A work on this subject is peculiarly appropriate in this country, where the 
whole people are, ina measure, the law makers ; and without yielding our as- 
sent to every thing to be found in it, we have no doubt it may prove highly 
useful. 














Errect or Drunkenness vpon Carminat Responsteitiry, and the Application 
of Punishment. By Dr C. J. A. Mrrrermarer, Privy Counsellor, and Profes- 
sor in the University ot Heidelberg. Translated from the German by L. 8. 
Cusnine. Boston: Little & Brown. 1840. 


Tuts is a pamphlet of 47 pages, and is republished from the American Ju- 
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rist for July, 1840, where it forms the principal article. We are glad that the 
publishers have presented it to the public in a form in which it will be more 
generally read than it would in the pages of a law magazine ; because it treats 
of a subject which is, in the highest degree, interesting to the community at 
large ; and is calculated to be very useful at the present time, when legislation 
is brought to bear upon drunkenness with a zeal which needs to be guided by 
knowledge and prudence. 

The translator has performed his task with his usual accuracy and precision, 
and the work is an additional evidence of his exertions.to make his country- 
men familiar with the best foreign law treatises. We cannot help expressing 
the wish, however, that Mr Cushing had been a little less precise in the trans- 
lation, or rather that he had himself written a treatise on the subject, on the 
basis of Mittermaier’s, incorporating into it those ideas of that author which 
he approved, and exhibiting the whole. At any rate, a translation of a more 
free and liberal character would have been preferable. ‘The almost innuimer- 
able divisions and subdivisions of subjects with which German law treatises 
abound, serve rather to confuse and weary, than assist, the English reader. 
Especially is this the case, where sections have such a caption as this: “ Prin- 
ciples tor the Determination of the Imputability of Cases of Drunkenness,” in 
which, by the way, as in some other instances, the translator seems to presume 
too much upon the knowledge his readers possess of foreign technical terms. 

We consider the present treatise to be more appropriately addressed to those 
who make, than to those who administer the laws, as many of the subtle dis- 
tinctions taken by the author can never be successfully applied to a jurispru- 
dence like ours. At the same time, it may well receive the careful examina- 
tion of all, who are called to sit in judgment upon the effects of drunkenness, 
as being the most compiete, and perhaps the only, treatise upon the subject to 
be found in our language. 


OBITUARY NOTICES. 


Diep in Cambridge, Mass., Wintitam Cowan, of Natchitoches, La., aged 19, 
a member of the Jaw school of Harvard University. Mr Cowan was drowned 
while bathing in Charles river. “He was the only son of his mother and she 
a widow.” His funeral was attended by the college faculty and the members 
of the university ; and the members of the Jaw school subsequently met and 
passed resolutions highly commendatory of his character as a student, a gentle- 
man, and a scholar. 


—_—_—- 


In Wilmington, Delaware, on the Sth ult.. Owen Homes, Eseg., aged 44. 
On the evening of his death, he walked out into the street a short distance 
from his dwelling, accompanied by his servant, to whom he repeatedly com- 
pleined of being unwell. The servant left him for a few moments, and 
when he returned, found him in an apoplectic fit. Assistance was imnmediate- 
ly called and Mr Holmes was removed to his house, when the usual remedies 
were applied and momentary consciousness was restored, but at one o’clock he 
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died. He was a lawyer of extensive practice, and at the time of his death was 
a candidate for elector on the administration ticket. 








In Portland, Me., on Wednesday, June 17, James D. Hopxrns, Esq. Mr 
Hopkins, with the exception of Chief Justice Mellen, was the oldest practition- 
er at the Cumberland bar, having been admitted to practice in 1797. He was 
born in Enyland in 1772, and came to this country with his father, Thomas 
Hopkins, who was a respectable merchant, in 1783 or ’84. He studied his pro- 
fession with Daniel Davis, the late sclicitor general of Massachusetts, who 
then resided in Portland, and afterwards became connected with him in prac- 
tice. He devoted himself with great assiduity to study, and became particu- 
larly accomplished as a special pleader and in the law relating to real estate. 
He was for many years a leading member of the bar, and had more business 
than any other lawyer in Cumberland county, in the early part of this century, 
As an advocate he was zealous, ardent and impassioned ;_ his faults were too 
much excitability and too great prolixity; but he entered with his whole soul 
into the cause of his client, and spared nothing which thorough investigation 
and untiring industry couid accomplish for his success, 

During the existence of the federa] party, Mr Hopkins entered ardently into 
the controversies of the day in support of its principles; in the latter portion 
of his life he has taken no active part in politics. 

For industry and patient labor he was a pattern to the young men who are 
seeking preferment in the same walk of life. When not engaged in the active 
pursuits of his profession, he devoted himself to study and general improve- 
ment; he wasted no time in mere amusement. He was fond of antiquarian 
researches, and it gave him particular pleasure to examine ancient titles and to 
trace pedigrees, With a warm imagination and fondness for labor, he pre- 
pared in his leisure hours a work of fiction in two volumes, founded upon the 
early settlement of Portland; it still remains in manuscript, and is highly in- 
teresting as a historical novel. Mr Hopkins’s taste in this field also displayed 
itself in an address which he delivered to tle Cumberland bar in 1833, in 
which are collected very valuable memorials relative to the Jaw and lawyers in 
Maine. 

During the latter period of his life, he has been engaged in the preparation 
of a work on insurance, which is ready or nearly so, for the press; but the la- 
bors of Mr Phillips, so full and so accurate, have so entirely occupied this 
ground, that a new publication on that important head of the law, would proba- 
bly meet with little success. Mr Hopkins has also left copious notes and 
memoranda on the law of real estate, which would be of great service to the 
young members of the profession. 

He has now ceased from his labors and from his trials. After a period of 
68 years, the larger portion of which was filled with extreme activity, not only 
in his peculiar pursuit, but in all the excitements of the day, he has gone to 
rest, we trust to his reward. The Cumberland bar is now called for the third 
time since te commencement of this year, to pay the last tribute of respect 
to a deceased member; Megquier and Woodman among the juniors, and now 
a senior brother has been summoned from the courts of earth to a higher and 
final tribunal ! W. 
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In Mount Holly, Burlington County, New Jersey, on the 20th ult. Hon. 
Wittam Russext, judge of the district court of the United states, aged 80. 
He held a seat onthe bench of the superior court of New Jersey many 
years, and was appointed district judge under the administration of John Q. 
Adams. 


In St Louis, Mo., on the 8th ult. Anprew J. Davis, Esq., proprietor of the 
St Louis Argus, aged 25. 

Mr Davis was a native of Northborongh, Mass., and a nephew of the Hon. 
John Davis. He was educated in Massachusetts, and admitted to the bar 
there, before he took up his residence in Missouri in 1836. He is represented 
as a young man of excellent character and courteous manners. His death was 
caused by wounds inflicted a week previous, in an attack upon him with a 








bludgeon, by William P. Darnes. 


before it was published. 


MONTHLY LIST OF 


The unfortunate occurrence arose from a 
political paragraph in tie paper of which the deceased was proprietor, but of 
which he was not the editor. 


It is said he never saw the paragraph in question 


INSOLVENTS 


Mr Darnes was immediately arrested and committed, 
to take his trial for murder. 


Insolvents. Occupation. Place of Business. Warrant tssued. 
Allen, Joseph, Jr. Stonecutter, New Bedford, June 5. 
Baker, Benjamin, Jr. Caulker, Barnstable, June 15. 
Bartlett, James, Shoemaker, Bradford, June 3. 
Blake, Warren, Cord wainer, Holliston, June 6. 
Browne, Nathaniel, Chair-painter, Boston, June 17. 
Chase, David, Trader, New Bedford, June 18. 
Folger, Andrew J. Merchant, Nantucket, June 2. 
Frost, Benjamin, Painter and Glazier Roxbury, June 22, 
Frost, Nathaniel B. Mason, Boston, June 26. 
Goodale, Paul, 2d. Yeoman, Worcester, June 16. 
Howard, Gilbert, Gentleman, Worcester, June 23. 
Harvey, James A. Grocers, Boston, June 18. 
[Woods & Harvey. ; 
Houghton, Joel, Merchant, Middlefield, June 11. 
Lakeman, James, Housewright, Boston, June 16. 
Marshall, Joshua J. Stabler, Boston, June &. 
(J. J. Marshall & Co. 
Penniman, Thomas C. Gentleman, Braintree, June 20. 
Pratt, Samuel C. Engineer, Boston, June 22. 
Prentice, Robert, Wheelwright, Newton, June 13. 
Putney, Samuel, Lowell, June 2. 
Seaver, T. W. Trader, Boston, June 3. 
Tappan, Enoch C. Newbury port, June 12. 
Valentine, Gill, Northboro, June 16. 
Whitney, Charles, Stabler, Boston, June 8. 
Woods, John, Grocers, Boston, June 18. 
[Woods § Harvey. 
Winchester, Jonathan, Yeoman, Ashburnham, June 15. 
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COLLECTANEA. 


Henry Wood was recently tried at Lowell, Mass., for an assault upon his half sister 
with intent to ravish. He was found guilty and sentenced to ten years confinement at 
hard labor in the state prison. Wood is now sixtyfive years of age, and nearly one half 
of his days have been spent in prison —The supreme judicial court of Masssachusetts 
have had a special term, at Springfield, for the trial of Mrs Eliza Norton, of Monson, 
charged with the murder of James P. Stanton, of Monson, by means of arsenic mix. 
ed with medical drink, and administered on the 2d November last, occasioning his deat}, 
on the 5th of the same month. The jury could not agree. -The Salem Gazette says 
that at the court of common pleas which commenced its June term, at Ipswich, 
Mass., on the 15th ult., there were 429 actions pending on the docket, one of which 
was commenced twelve years since, to recover $89 81; the plaintiff's bill of cost in 
which, for travel and attendance, now amounts to about $160.—It is officially an 
nounced that Vinton Butler has been removed from the office of Attorney of the United 
States for the Western District of Florida. The reasons are not given.—The supreme 
court of Missouri is said to have decided that all assignments of property, which stipu- 
late a release to the debtor, are null and void.—T. J. Rush has resigned the office of 
chief justice of ‘Texas, in consequence of the press of business.—It is announced that 
a volume is about to be published in Cincinnati, in the course of the ensuing summer, 
of Reports of Cases decided in the Circuit Court of the United States in the 7th Cir- 
cuit, composed of the States of Ohio, Indiana, Illinois and Michigan: by John 
McLean, one of the justices of the supreme court of the United States.— Justice Mer- 
rit of the police court, New York, has been acquitted by the county court of all the 
charges against hira for official misdemeanors.—Judge U]shoeffer of the common pleas, 
New York, recently fined two jurymen $15 each, for having signed their names to a 
verdict, and upon the jury being polled, dissenting from it. 


APPOINTMENTS. 


Among the acts passed by the legislature of New York, at its Jate session, was one 
authorising the governor to appoint commissioners in such of the states as he may deem 
expedient, for the purpose, in the language of the statute, “to take the acknowledg- 
ment and proof of the execution of any deed, mortgage or other conveyance of any 
lands, tenements or hereditaments, lying or being in this state, any contract, letter of 
attorney, or any other writing under seal to be used or recorded in this state.”’ And 
the certificate of the commissioner, “ shall have the same force and effect, and be as 
good and available in law, for all purposes, as if the same had been taken or made be- 
fore any officer authorised to take such acknowledgement residing in New York. By 
virtue of this law the governor has appointed the following commissioners, viz. 

William Willis, of Portland, Maine; A. H. Fiske, E. G. Austin and J. P. Healy, of 
Boston ; John Steadman, of Nerwicli, Conn. ; also Eleazer K. Foster and Charles Ro- 
binson, for Connecticut ; J. D. Miller, for New Jersey ; and Brantz Mayer, for Mary- 
land. 

Mr Willis is also a commissioner of Massachusetts under a similar law; and master 
in chancery and commissioner to take testimony to be used in the courts of the United 
States for Maine. 

Hugh Maxwell, of New York, has been appointed a commissioner under the act of 
the legislature of New York, to provide for the settlement of the disputes between the 
landlord and tenants of the Manor of Renselaerwyck, in the place of William Kent, 


who declined. 





